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Introduction
This memorandum addresses the issue of the compensability of an injury sustained by an employee in the employer’s parking lot or parking garage.  The analysis focuses mainly on the situation where the employer is the owner of the parking lot.  The compensability issue necessitates, of course, a determination as to whether an injury in an employer’s parking lot is “received in the course of, and arising out of, the injured employee’s employment.”  R.C. 4123.01(C).

Course of Employment
In Fisher v. Mayfield (1990), 49 Ohio St.3d 275, the court stated that “in the course of” employment refers to the time, place and circumstances of the injury.  The court explained in Ruckman v. Cubby Drilling, Inc. (1998), 81 Ohio St.3d 117, that those three factors are “used to determine whether the required nexus exists between the employment relationship and the injurious activity ... .”  Also in Cubby, the court asserted that the worker need not necessarily be injured in the actual performance of his work for the employer; instead, it is sufficient if the employee was engaged in an activity consistent with the contract of hire and logically related to the employer’s business.  Moreover, in Inland Mfg. v. Lawson (Montgomery 1967), 15 Ohio App.2d 192, the court held that the fact that the employee was not being paid while performing the activity is not a bar to being in the course of employment.

In regard to an employee injured in the employer’s parking lot, there is a significant nexus between the employment and the injury.  In addition to the fact that the employer owns and controls the property, it is relevant that the injury would probably occur immediately before or after the employee’s work shift, and while the employee was coming to or leaving work.  Those factors present a strong basis for concluding that the employee’s presence at the parking lot was consistent with the contract of hire and logically related to the employer’s business. 

Arising out of Employment
As for the “arising out of” employment prong of the test, the court in Fisher, supra, held that this test “contemplates a causal connection between the injury and the employment.”  In Lord v. Daugherty (1981), 66 Ohio St.2d 441, the court specified that a totality of the circumstances test is to be used to determine whether a causal connection exists between the employee’s injury and the employment.  The court stated that the circumstances to consider include, but are not limited to: (1) the proximity of the scene of the accident to the place of employment, (2) the degree of control the employer had over the scene of the accident, and (3) the benefit the employer received from the injured employee’s presence at the scene of the accident.

A strong argument could be made that the “arising out of” employment requirement is met by injuries sustained in an employer’s parking lot.  The scene of the accident is the employment location, i.e. the employer’s property.  As owner of the parking lot, the employer has control over it.  And by providing a parking lot for employees to use, presumably the employer believed there would be a benefit to the business in having the employees park at that location.
The Coming and Going Rule
The “coming and going” rule is pertinent to injuries occurring in a parking lot.  The rule provides that an employee with a fixed place of employment, who is injured while traveling to or from the place of employment, is not covered by the workers’ compensation laws.  The court in Cubby, supra, explained that the rationale for the rule is that the workers’ compensation laws contemplate coverage for “only those hazards to be encountered by the employee in the discharge of the duties of his employment, and do not embrace risks and hazards, such as those of travel to and from his place of actual employment over streets and highways, which are similarly encountered by the public generally.”
Exceptions to the Coming and Going Rule

In recent years, the courts have described three exceptions to the coming and going rule.  The rule does not apply if (1) the injury occurs within the “zone of employment,” (2) the employment creates a “special hazard” that contributed to the injury, or (3) there is a causal connection between the employee’s injury and employment based on the “totality of the circumstances” surrounding the accident.  MTD Products, Inc. v. Robatin (1991), 61 Ohio St.3d 66.  

The zone of employment is “the place of employment and the areas thereabout, including the means of ingress thereto and egress therefrom, under control of the employer.”  Marlow v. Goodyear Tire & Rubber Co. (1967), 10 Ohio St.2d 18, quoting Merz v. Indus. Comm. (1938), 134 Ohio State 36.  In fact, the court in Marlow held that the zone of employment includes a parking lot owned and controlled by an employer and used exclusively by its employees.  Important factors in determining whether an accident occurred within the zone of employment are the employer’s control over the injury location and whether the employee’s job caused the employee to be at that location.  Johnston v. Case W. Res. Univ. (Cuyahoga 2001), 145 Ohio App.3d 77.

As for the “special hazard” exception, a two-prong test is used: (1) “but for” the employment, the employee would not have been at the location where the injury occurred, and (2) the risk of injury is distinctive in nature or quantitatively greater than the risk common to the public.  MTD Products, supra, citing Littlefield v. Pillsbury Co. (1983), 6 Ohio St.3d 389.  The special hazard of employment must be created by the employer.  MTD Products, supra.  
The “totality of the circumstances” exception involves the same analysis as is used in determining whether an injury arose out of employment.  As described above, the factors to examine include: (1) the proximity of the scene of the accident to the place of employment, (2) the degree of control the employer had over the scene of the accident, and (3) the benefit the employer received from the injured employee’s presence at the scene of the accident.  MTD Products, supra; Johnston, supra.

In an older case, Stevens v. Indus. Comm. (1945), 145 Ohio St. 198, the court identified three additional exceptions to the coming and going rule.  They are: “(1) where the employer, as an incident of the employment, provides the means of transportation to and from the place of employment; (2) where the way used to enter or leave the place of employment is the sole and exclusive means of ingress and egress or where the way of ingress and egress is constructed and maintained by the employer; and (3) where the employee is charged while on his way to or from his place of employment or at his home with some duty in connection with his employment.”  In Keller v. Beacon Journal Publishing Co. (Feb. 21, 1996), Summit App. No. 17428, the court relied on Stevens to find compensable an injury that was sustained in an auto accident on a public street.  Although the accident occurred about a mile from the employer’s premises while the claimant was driving to work in the morning, the court said the coming and going rule did not apply because the claimant was using a vehicle provided by the employer.

Application of Workers’ Compensation Principles

To Injuries Sustained in Employers’ Parking Lots

The leading case relevant to injuries occurring in an employer’s parking lot is Griffin v. Hydra-Matic Division, General Motors Corp. (1988), 39 Ohio St.3d 79.  In that case, the claimant had clocked-out for the day, was leaving the employer’s premises, and suffered an injury when she slipped on a driveway between the plant and the employer’s parking lot.  The court stated that the coming and going rule does not apply to an injury occurring on the employer’s premises.  Additionally, the court held that an injury incurred on the employer’s premises is compensable, irrespective of the presence or absence of a special hazard that contributed to the accident.  

More recently, in the case of Donnelly v. Heron (2000), 88 Ohio St.3d 425, the court addressed the same principle.  The issue was whether the fellow employee’s immunity from civil liability, as set forth in R.C. 4123.741, applied to an employee who injured a co-employee in an automobile accident in the employer’s parking lot.  In holding that the immunity did apply, the court explained that “if we held that a co-employee is not in the service of a qualifying employer while driving in the employer’s parking lot on his way to and from work, we would put in serious jeopardy the rights of an entire class of injured claimants who seek workers’ compensation benefits under similar circumstances.” 

A recent appellate case in which Griffin was followed is Rock v. Parma Board of Education et al. (Nov. 1, 2001), Cuyahoga App. No. 79268.  The claimant’s injury occurred in her employer’s parking lot when she slipped on ice while walking back to work after completing a personal errand.  The court noted that the coming and going rule does not apply to an injury that occurs within the zone of employment.  Stating that the “zone of employment is the place of employment and the area thereabout, including the means of ingress thereto and egress therefrom, under the control of the employer,” the court found that the claimant was in the zone of employment at the time she was injured.  Additionally, the court rejected BWC’s argument that there must be some type of benefit to the employer from the employee’s presence at the accident location.  Instead, the court interpreted MTD Products as meaning that “the causal connection is established when the injury is within the zone of employment.”  The court therefore allowed the claim.  

The discussion and cases listed in Section 7:22 of the Lawyers Cooperative Practice Guide to Ohio Workers’ Compensation Law (2002) indicate that the type of analysis used in Rock is normally applied to injuries occurring on an employer’s premises.  Likewise, in Thompson v. Crestmont Nursing Home North Corp. (Nov. 21, 2001) Cuyahoga App. No. 79385, the court observed that “the coming-and-going rule has not been applied to cases where the employee is injured on the employer’s property.  Instead, courts have generally found such injuries to be compensable.” 

Nevertheless, the Griffin case has not been applied in an entirely uniform manner by the appellate courts.  Almost exactly a year after its decision in Rock, the same appeals court applied a different analysis in Watkins v. The Metrohealth System (Oct. 31, 2002), Cuyahoga App. No. 80567.  In that case, the claimant was injured on her way to work while parking her car in a garage owned by the employer.  The court said the situation was “governed by the “coming and going’ rule.”  The court applied the three exceptions to the coming and going rule set forth in MTD Products, but said the claimant did not meet any of them.  The court found that the claimant was not in the “zone of employment,” because she was not required to use the employer’s garage and did so as a matter of convenience, not necessity.  As for the “special hazard” test, the court stated that the risk of injury to the claimant was no greater than to other members of the public.  Finally, the court concluded that the claimant “fails the totality of the circumstances test because she cannot show that Metrohealth derived some particular benefit from her presence within the garage.”  Based on that analysis, a majority of the court disallowed the claim.  

A dissenting justice in Watkins, however, vigorously disagreed with the decision.  The dissenter objected that the majority was ignoring not only Griffin but also the court’s own precedents that held that the coming and going rule does not apply to injuries occurring on property owned by the employer.  The dissenter also argued that the exceptions to the coming and going rule do not even come into play when an employee suffers an injury on the employer’s property.  

Although the Ohio Supreme Court originally accepted Watkins for review and in fact held oral arguments on the case, on December 17, 2003, the court dismissed the appeal as being improvidently allowed.  Watkins v. MetroHealth Sys., 100 Ohio St.3d 1259, 2003-Ohio-6445.  Thus, the Cuyahoga County Court of Appeals decision remains.
Conclusion
Under the general standards normally used to determine whether an injury occurred in the course of and arising out of employment, a strong case can be made that an injury sustained by an employee in the employer’s parking lot is compensable.  

Furthermore, a strong argument that such injuries are compensable exists under the usual interpretation given to Griffin, which is the case most commonly cited in connection with injuries occurring in a parking lot owned by the employer.  But Griffin has not been applied in a completely consistent manner, even within the same appellate district.  Specifically, although previous decisions of the 8th District Court of Appeals found that injuries occurring in an employer’s parking garage are compensable, the court disallowed a claim involving the same circumstances in Watkins, cited above.

The employer’s ownership and control of the parking lot is a key factor that often provides compelling support for findings of compensability in these situations.  If the employer does not own or control the parking lot, that fact would substantially weaken the applicability of Griffin.  In those circumstances, a court would likely apply the coming and going rule and the exceptions thereto in determining the allowance issue.  The outcome would depend on whether the specific facts of the case fall under the rule or under one of the exceptions.  
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