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The Common Sense Initiative was established by Executive Order 2011-01K and placed 
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should 
balance the critical objectives of all regulations with the costs of compliance by the regulated 
parties.  Agencies should promote transparency, consistency, predictability, and flexibility 
in regulatory activities. Agencies should prioritize compliance over punishment, and to that 
end, should utilize plain language in the development of regulations.  

Regulatory Intent 

1. Please briefly describe the draft regulation in plain language.
Please include the key provisions of the regulation as well as any proposed amendments.



 

Proposed new HBAI rule OAC 4123-6-33 provides standards and criteria governing 
reimbursement for health and behavior assessment and intervention (HBAI) services offered 
to injured workers who may benefit from an assessment that focuses on identifying 
behavioral barriers impeding the injured worker’s recovery which may be addressed through 
intervention services. Under the proposed rule: 
 An injured worker shall be eligible for consideration of HBAI services if  

o The injured worker’s physician of record determines:  
 The injured worker is not progressing with their injury after the initial 

course of treatment, and/or 
 The injured worker’s healing appears to be delayed due to behavioral 

barriers. 
o The injured worker has the capacity to understand and respond meaningfully 

during the face-to-face encounter 
 HBAI services may be performed by any provider whose professional scope of 

practice as defined under state law includes HBAI services. 
 HBAI services must be directed toward, and billed with, the injured worker’s allowed 

physical condition(s). 
 BWC shall not reimburse any HBAI services rendered to diagnose or treat 

psychological conditions, as the focus of these services is not on mental health but on 
factors impacting the prevention, treatment, or management of physical health 
problems and treatments.   

 Except as otherwise provided in BWC’s lumbar fusion rule, only one health and 
behavior assessment per year may be approved for an injured worker.  One re-
assessment per year may be approved for an injured worker who has undergone 
health and behavior intervention services, if the physician of record provides 
documentation the additional services are medically necessary. 

 The provider conducting the health and behavior assessment or re-assessment of an 
injured worker may not provide health and behavior intervention services for the 
same injured worker. 

 Health and behavior intervention services are limited to coaching and counseling 
services that address the behavioral barriers identified in the assessment. 

 Health and behavior intervention services shall be limited to up to six hours per year. 
Additional intervention services may be approved during the year, if the physician of 
record provides documentation the additional services are medically necessary. 

 
2. Please list the Ohio statute authorizing the Agency to adopt this regulation. 

R.C. 4121.12, 4121.121, 4121.441, 4123.66 

3. Does the regulation implement a federal requirement?   Is the proposed regulation 
being adopted or amended to enable the state to obtain or maintain approval to 
administer and enforce a federal law or to participate in a federal program?  
If yes, please briefly explain the source and substance of the federal requirement. 



 

No. 

4. If the regulation includes provisions not specifically required by the federal 
government, please explain the rationale for exceeding the federal requirement. 

Not applicable. 

5. What is the public purpose for this regulation (i.e., why does the Agency feel that there 
needs to be any regulation in this area at all)? 

The rule set forth guidelines for medical providers, employers and injured workers, 
understanding of activities necessary for payment of HBAI services. This rule supports the 
Agency’s responsibility under R.C. 4123.66, which provides that the BWC Administrator 
“shall disburse and pay from the state insurance fund the amounts for medical, nurse, and 
hospital services and medicine as the administrator deems proper,” further the Administrator 
“may adopt rules, with the advice and consent of the BWC board of directors, with respect to 
furnishing medical, nurse, and hospital serve and medicine to injured or disabled employees 
entitled thereto, and for the payment therefor.” 

6. How will the Agency measure the success of this regulation in terms of outputs and/or 
outcomes? 

As with any professional service, BWC will be tracking a variety of activities to evaluate the 
use of HBAI services and compliance with the HBAI rule and policy.  Selected data that will 
be tracked and evaluated include: 

a. HBAI services utilization rates; 
b. Rate at which HBAI intervention services are requested without the support of an 

HBAI assessment; 
c. Rate of success in changing identified behaviors which are undermining healing an 

allowed physical injury; 
d. Percent increase in successful outcomes for injured workers receiving HBAI 

services. 

Development of the Regulation 

7. Please list the stakeholders included by the Agency in the development or initial review 
of the draft regulation.   
If applicable, please include the date and medium by which the stakeholders were initially 
contacted. 

• BWC’s Managed Care Organizations  
• BWC’s Medical Services Division’s medical provider stakeholder list 
• BWC’s Healthcare Quality Assurance Advisory Committee 



 

• Ohio Association for Justice  
• Employer Organizations:  

o Council of Smaller Enterprises (COSE)  
o Ohio Manufacturer’s Association (OMA)  
o National Federation of Independent Business (NFIB)  
o Ohio Chamber of Commerce  

• BWC’s Self-Insured Division’s employer distribution list 
• BWC’s Employer Services Division’s Third Party Administrator (TPA) distribution 

list 
While the rule itself was posted on October 16, BWC staff engaged in outreach and 
discussions with Stakeholders on HBAI services began on February 2, 2017.   The staff 
conducted over 17 discussions, provided multiple presentations, a training, as well as general 
information exchanges with various employer associations, plaintiff counsel groups, medical 
providers, and Managed Care Organizations. Additionally, BWC staff met with stakeholders 
on December 19, 2017. 
 

8. What input was provided by the stakeholders, and how did that input affect the draft 
regulation being proposed by the Agency? 

Please see attached Stakeholders’ Feedback grid attached to this BIA. 

9. What scientific data was used to develop the rule or the measurable outcomes of the 
rule?  How does this data support the regulation being proposed? 

BWC staff evaluated actual Ohio HBAI services claims payment data for related services 
provided to Ohio injured workers since 2002.  The historical data reflected that the effective 
and efficient utilization of HBAI services could be improve through specific regulations 
which provided clarity for reimbursement of those services within the Ohio workers 
compensation system.    

10. What alternative regulations (or specific provisions within the regulation) did the 
Agency consider, and why did it determine that these alternatives were not 
appropriate?  If none, why didn’t the Agency consider regulatory alternatives? 

There were no alternatives, as the need for the rule was to clarify what actions must be done 
for reimbursement of HBAI services. 

11. Did the Agency specifically consider a performance-based regulation? Please explain. 
Performance-based regulations define the required outcome, but don’t dictate the process 
the regulated stakeholders must use to achieve compliance. 

The rule specifies what must be done to receive reimbursement for HBAI services.   Thus, 
the rule is considered a performance-based regulation. 



 

12. What measures did the Agency take to ensure that this regulation does not duplicate an 
existing Ohio regulation?   

There are no other Bureau rules on this subject. Bureau rules are specific to the Bureau, and 
there are no other Ohio rules on this subject. 

13. Please describe the Agency’s plan for implementation of the regulation, including any 
measures to ensure that the regulation is applied consistently and predictably for the 
regulated community. 

The Bureau will develop policy and will train the appropriate Bureau staff to provide 
guidance to parties on aspects of the changes to the rule that are not expressly detailed in the 
statute. 

Adverse Impact to Business 

14. Provide a summary of the estimated cost of compliance with the rule.  Specifically, 
please do the following: 

a. Identify the scope of the impacted business community;  
The impacted community are service providers eligible to perform HBAI services, 
and employers who will be exposed to payment of these services in allowed claims. 
 

b. Identify the nature of the adverse impact (e.g., license fees, fines, employer time 
for compliance); and  
Service providers will experience service time to comply with the rule’s requirement 
in order to receive reimbursements.  Employers will experience a slight increase in 
direct claim cost when HBAI services are utilized. 
 

c. Quantify the expected adverse impact from the regulation.  
The adverse impact can be quantified in terms of dollars, hours to comply, or other 
factors; and may be estimated for the entire regulated population or for a 
“representative business.” Please include the source for your information/estimated 
impact. 

Service providers are expected to experience less than 10 hours of business time to 
setup their system for ongoing compliance with the requirement for HBAI service 
reimbursement.  Based on Ohio historical claims data and the establish 
reimbursement rates for HBAI services, it is projected that employers will experience 
about a $900 charge for any claim receiving full HBAI services, with the average 
projection be $600 per average services actually utilized. 



 

15. Why did the Agency determine that the regulatory intent justifies the adverse impact to 
the regulated business community? 

The Bureau has a fiduciary duty to adopt regulation that increases the efficiency and 
effectiveness of the Ohio worker compensation system to the benefit of both injured workers 
and employers.  The historical HBAI data reflected that the effective and efficient utilization 
of HBAI services could be improve through specific regulations which provided clarity for 
reimbursement of those services within the Ohio workers compensation system.    

Regulatory Flexibility 

16. Does the regulation provide any exemptions or alternative means of compliance for 
small businesses?  Please explain. 

No.  The regulations governs the reimbursement for HBAI services performed by any service 
provider regardless of size. 

17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 
penalties for paperwork violations and first-time offenders) into implementation of the 
regulation? 

Not applicable. 

18. What resources are available to assist small businesses with compliance of the 
regulation? 

The Bureau publicizes its rules and regulations on line at Ohiobwc.com. The Bureau also has 
customer service assistants to help employers in the workers’ compensation system. 


