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The Common Sense Initiative was established by Executive Order 2011-01K and placed 

within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should 

balance the critical objectives of all regulations with the costs of compliance by the 

regulated parties.  Agencies should promote transparency, consistency, predictability, and 

flexibility in regulatory activities. Agencies should prioritize compliance over punishment, 

and to that end, should utilize plain language in the development of regulations.  

 

Regulatory Intent 

1. Please briefly describe the draft regulation in plain language.    

Please include the key provisions of the regulation as well as any proposed amendments. 

The proposed new rule provides that, in lieu of the traditional subrogation, the Bureau will 

charge the entire cost of the claim to the surplus fund if the employer can establish that the claim 

is based on a motor vehicle accident involving a third party, the third party is issued a citation for 

violation of any law or ordinance regulating the operation of a motor vehicle arising from the 

accident, and the third party has insurance that covers the claim. 

2. Please list the Ohio statute authorizing the Agency to adopt this regulation. 

R.C. 4123.93, R.C. 4123.931, and R.C. 4123.932. 



 

3. Does the regulation implement a federal requirement?   Is the proposed regulation 

being adopted or amended to enable the state to obtain or maintain approval to 

administer and enforce a federal law or to participate in a federal program?  

If yes, please briefly explain the source and substance of the federal requirement. 

The rule does not implement a federal requirement. 

4. If the regulation includes provisions not specifically required by the federal 

government, please explain the rationale for exceeding the federal requirement. 

N/A 

5. What is the public purpose for this regulation (i.e., why does the Agency feel that there 

needs to be any regulation in this area at all)? 

The Bureau is adopting this rule to implement provisions of H.B. 207 of the 131st General 

Assembly, and to provide guidance to parties on aspects of the statute that are not expressly 

detailed in the statute. The BWC rule closely tracks the provisions of R.C. 4123.932, but expands 

upon the statute in a few areas. 

6. How will the Agency measure the success of this regulation in terms of outputs and/or 

outcomes? 

 
The success of this regulation will be measured in the administrative efficiency and effectiveness 

of the Bureau in carrying out its statutory responsibility to charge the entire cost of the claim to 

the surplus fund if the employer can establish that the claim is based on a motor vehicle accident 

involving a third party. Pursuant to the statute and the rule, such a claim is not charged to an 

individual employer’s experience. 

  

Development of the Regulation 

7. Please list the stakeholders included by the Agency in the development or initial review 

of the draft regulation.   

If applicable, please include the date and medium by which the stakeholders were initially 

contacted. 

The Bureau circulated this rule to third party administrators who represent employer stakeholders 

in Bureau rate and claims matters.  

 

8. What input was provided by the stakeholders, and how did that input affect the draft 

regulation being proposed by the Agency? 

Here are the questions asked by stakeholders, and the Bureau’s responses. 

 

Q.1. Since a Self Insured Employer pays into the Surplus Fund, does this rule apply to a Self 

Insured Employer? 



 

A. The rule and statute do not apply to SI employers. R.C. 4123.932(B)(1) requires that for 

an employer to be eligible for the surplus fund charge, “the employer of the employee who is 

the subject of the claim pays premiums into the state insurance fund.” SI employers do not 

pay premiums into the SIF. 

 

Q.2. Will the Bureau create an application/form on the BWC website related to this rule? 

A. Yes, the Bureau is finalizing the application and it will be available on the BWC Website. 

 

Q.3. How is the employer supposed to get evidence that the third party's insurance accepts at 

least some liability for the incident? Does the employer have a right under statute or rule to 

contact the insurance company? Is the insurance company required under statute or rule to 

communicate with the employer of its insured’s “victim”? 

A. Under R.C. 4123.932(C), the employer has the burden of proof in filing an application for 

the surplus fund charge. This is an optional program that benefits the employer through lower 

historical experience and possibly lower experience modifications and premiums. The 

required documentation that the employer must submit is not onerous. The third party 

citation would be matter of public record. If the insurance company of the third party 

assumes financial responsibility for the damage to the employer’s property (the vehicle) that 

will serve as part of the proof/documentation needed. 

 

Q.4. The rule requires that an employer be current on all payments owed to BWC. It does not 

seem that this should be a requirement of claim costs being removed due to a subrogation. 

A. This provision is intended to encourage financial responsibility and is required by the 

statute. R.C. 4123.932(B)(1) requires that for an employer to be eligible for the surplus fund 

charge, “the employer of the employee who is the subject of the claim pays premiums into 

the state insurance fund.” Paying premiums into the SIF means being active and being 

current. These are standard criteria in all Bureau rules related to rate program eligibility. 

 

Q.5. If the rule is adopted, would the employer still be eligible to see benefit from the normal 

subrogation process (whereby the employer’s experience is credited based on the actual 

subrogation dollars recouped)? 

A. Under this rule, if the employer qualifies, the Bureau would remove all costs from the 

employer’s experience well in advance of any potential subrogation. Benefit from both is not 

possible. However, if the employer does not qualify under this rule, the employer may 

benefit from a standard Bureau subrogation recovery if any subrogation recovery is received. 

 

9. What scientific data was used to develop the rule or the measurable outcomes of the 

rule?  How does this data support the regulation being proposed? 

Scientific data is not applicable to the language of this rule.  

10. What alternative regulations (or specific provisions within the regulation) did the 

Agency consider, and why did it determine that these alternatives were not 

appropriate?  If none, why didn’t the Agency consider regulatory alternatives? 



 

None.  This rule adopts the mandates of the law established by the Legislature in H.B. 207.   

11. Did the Agency specifically consider a performance-based regulation? Please explain. 

Performance-based regulations define the required outcome, but don’t dictate the process 

the regulated stakeholders must use to achieve compliance. 

N/A 

12. What measures did the Agency take to ensure that this regulation does not duplicate an 

existing Ohio regulation?  

As stated above, this rule is being established because of Ohio statutory regulations, which 

clearly outlines the changes from the traditional subrogation practices. 

13. Please describe the Agency’s plan for implementation of the regulation, including any 

measures to ensure that the regulation is applied consistently and predictably for the 

regulated community. 

This rule requires employers to submit applications to the Administrator of the Bureau, when 

an employer’s employee is subject to a claim based on a motor vehicle accident involving a 

third party. The Administrator will determine whether the claim is to be charged to the 

surplus fund account. 

Adverse Impact to Business 

14. Provide a summary of the estimated cost of compliance with the rule.  Specifically, 

please do the following: 

a. Identify the scope of the impacted business community;  

This rule impacts State Fund employers who contribute to the surplus fund. 

b. Identify the nature of the adverse impact (e.g., license fees, fines, employer time 

for compliance);  

N/A 

c. Quantify the expected adverse impact from the regulation.  

The adverse impact can be quantified in terms of dollars, hours to comply, or other 

factors; and may be estimated for the entire regulated population or for a 

“representative business.” Please include the source for your information/estimated 

impact. 

There is no adverse impact that this rule represents. Indeed, an employer’s premium 

will not be charged when it is established that the claim is a claim involving an 

employee in third party motor vehicle accident. Instead, the claim will be charged 

against the surplus fund. 



 

15. Why did the Agency determine that the regulatory intent justifies the adverse impact to 

the regulated business community?  

The Bureau is statutorily obligated to adopt the proposed rule.    

Regulatory Flexibility 

16. Does the regulation provide any exemptions or alternative means of compliance for 

small businesses?  Please explain. 

No, this rule provides regulations to all employers that are contributing to the surplus fund. 

17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 

penalties for paperwork violations and first-time offenders) into implementation of the 

regulation? 

N/A 

18. What resources are available to assist small businesses with compliance of the 

regulation? 

The Bureau will provide FAQs and explanatory material on its website, and has created a 

form for an employer to complete to request that a qualified claim be charged to the surplus 

fund.  


