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Dear Employer:

Recently, the Ohio General Assembly passed a significant piece of legislation to curb substance abuse in the workplace.
Under Substitute House Bill 223 (HB 223), or the “rebuttable presumption” law, employers can seek disallowance of a
workers’ compensation claim filed by an employee who tests positive on a substance test following a work-related
injury.

If a worker tests positive, or refuses the test altogether, the burden of proof shifts to the worker to prove that the
presence of alcohol or drugs was not the proximate cause of the work-related injury. This law takes effect on Oct. 13,
2004; therefore, it may be applied to claims for dates of injury no earlier than Oct. 13 or whenever written notice is
posted, whichever date is later.

As part of the legislation, the Ohio Bureau of Workers’ Compensation (BWC) will provide all employers with a written
notice that must be posted and will be on the bottom of your certificate of coverage; the notice informs employees they
may not be eligible for workers’ compensation benefits if they are injured while intoxicated or under the influence of a
controlled substance not prescribed by the employee’s physician. Employers who wish to contest a work-related injury
claim must post this notice to employees and proof that this notice was conspicuously posted may be necessary in
Industrial Commission of Ohio hearings. You must conspicuously post this written notice in a location viewable by
employees; failure to do so may result in your company forfeiting its rights to protection under HB 223.

In addition, as an employer participating in BWC’s Drug-Free Workplace Program, you may want to consider
updating your written substance abuse policy to integrate rebuttable presumption. And, while your current drug-free
program offers protections for employee rights and helps buffer your legal liabilities, you should review your current
substance policy regarding what constitutes a positive test for alcohol. If your policy states anything less than .08
blood alcohol content (BAC), you may not be able to seek disallowance of a claim because HB 223 defines a
positive test for the purpose of claim disallowance to be .08 BAC or higher. Keep in mind that your company's
written substance policy may still enact other consequences, such as discipline or termination based on less than .08
BAC.

We are pleased with your dedication to reducing substance use that affects workplace safety and productivity.
Maintaining a drug-free program will continue to make your employees safe at work and help reduce your workers’
compensation costs. A drug-free workplace is a safe workplace, and your efforts to maintain a safer workplace are
truly appreciated. Together, you and other Ohio employers are helping prevent workplace injuries and keeping
Ohioans working.

Sincerely,

James Conrad
Administrator/Chief Executive Officer
Bureau of Workers’ Compensation




