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I. Aggravation of a Pre-existing Condition

A. Injuries before August 25, 2006 - mere aggravation enough

1. Aggravation in general - In Ohio, an employer takes an employee “as you find them” 

with all of his/her weaknesses.  As a consequence of that, the judicial decisions have 

held that the definition of an injury for workers’ compensation purposes includes the 

aggravation of a pre-existing condition.

This means that the employer assumes the risk of having the weakened condition of an 

employee aggravated by an injury which might not hurt or bother a normal, healthy 

person who does not have the weakened condition.

a. Aggravation occurs where a pre-existing condition becomes worse due to a 

workplace injury.  The key is whether the aggravation had an impact on a person’s 

bodily functions or affected an individual’s ability to function or work.  It can be 

shown through symptoms or physiologic changes that are NOT due to the normal 

progression of the disease. Objective medical test results to prove an actual 

worsened condition is not required.

b. Aggravation does not occur when there has been a mere flare up of the condition.  

An individual with a history of back problems, who had been treating with a 

chiropractor for several months, and then has a flare up of that same prior pain at 

work, does not meet the burden of proof to show an aggravation her pre-existing 

condition.

B. Injuries after August 25, 2006 -  substantial aggravation required

1. Substantial Aggravation in general - The substantial aggravation requirement is 
effective for all injuries after August 25, 2006.  As defined in Am. Sub. S.B. No. 7, a 
substantial aggravation of a pre-existing condition must be documented by objective 
diagnostic findings, objective clinical findings or objective test results.  While subjective 
complaints (symptoms alone) may be evidence of a substantial aggravation, subjective 
complaints without objective diagnostic, objective clinical findings, or objective test 
results are insufficient to prove a substantial aggravation. 

a. Back to Status Quo:  Once the condition that is substantially aggravated 
returns to a level that would have existed without the injury, no compensation or 
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benefits are payable because of the pre-existing condition.   Author’s note:
You are probably going to need a medical opinion that a pre-existing condition is 
back to status quo.  If the medical evidence appears to support that the 
substantial aggravation is over, and the condition is back to where it would have 
been despite the injury, it is time to consider an IME to see if the condition is 
back to status quo.  If the IME report supports that the condition has returned to 
it’s pre-injury level, you will want to file a motion to request a finding that 
condition has returned to it’s pre-injury level. 

b. NOTE: The Industrial Commission has published Memo A5, a Policy Statement 
and Guideline regarding Substantial Aggravation.  This Memo instructs hearing 
officers that the determination of whether a condition has been substantially 
aggravated is a legal determination and not a medical determination.  The memo 
states that a hearing officer must rely on medical evidence that provides the 
necessary documentation to meet the statutory definition, it is NOT necessary 
that the medical evidence contain an opinion as to substantial aggravation.  This 
means that the medical from the injured worker does not necessarily have to use 
the magic language of “substantial aggravation” in the report that supports the 
condition. 

II. Positive Drug Test

An injury caused by an employee’s intoxication or the result of being under the influence of a 
controlled substance that is not prescribed by a physician is not compensable.  R.C. 4123.54 
creates a rebuttable presumption that a person is intoxicated and that the intoxication is the 
cause of the injury and not compensable. 

A. Operation of the presumption first requires that the employer post written notice to 
employees that the results of a chemical test or the employees refusal to submit to a 
chemical test may affect their eligibility for workers’ compensation benefits.  Notice must 
be in writing and same size or larger than the certificate of coverage. Must also be posted 
in same place as certificate of coverage. 

1. Presumption applies IF:

a.  Qualifying chemical test administered within 8 hours of injury shows employee’s 
alcohol level over legal limit, or 

b.  Qualifying chemical test within 32 hours shows levels above those listed for 
other controlled substances listed in the statute (amphetamines, cannabinoids, 
cocaine, opiates, barbiturates, etc), or  

c.  Employee refuses to submit to test, provided that they were first given written 
notice that failure to submit to the test may affect eligibility for compensation 
and benefits. 

2. To prove it is a qualifying test it must be administered under one of the following 
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conditions: 

a.  When employer had reasonable cause to suspect the employee was under the 
influence, or 

b. At the request of a police officer, or 

c. At the request of a licensed physician not employed by the employer. 

3.  KEY - Reasonable suspicion has to precede the drug test.  It is therefore sometimes 
difficult for an employer that has an across the board drug testing policy and tests 
everyone automatically after an injury, to invoke the rebuttable presumption and use a 
positive drug test to argue against the allowance of the claim. Author's note:  It may 
still be possible to argue that the presumption should apply if you have good proof that 
despite the automatic drug test, there was independent evidence that led the employer 
to have reasonable suspicion before the drug test took place.  Under these 
circumstances, if the rebuttable presumption cannot be invoked to argue against the 
claim allowance, the positive drug test can still be used to argue against TT by arguing 
voluntary abandonment of employment if the test result led to the employee's 
termination for violation of a written work rule. 

Author’s Note:  If you are going to argue a positive drug test constitutes a voluntary 
abandonment of employment, make sure the written work rule is specific and was 
definitely violated.  For example:  A written work rule that prohibits an employee from 
using drugs on the employers premises or prohibits the employee from reporting to 
work or working while under the influence is not violated by a positive drug test that 
takes place two days after the injury on the person's day off. 

4. Proof needed for hearing on positive drug test issue

a.  Witness statements to prove reasonable suspicion by employer or proof that 
drug test was administered at the request of a police officer or doctor; 

b.  Proof that written notice is posted that results of drug test or refusal may affect 
eligibility for benefits (picture of posting on wall or copy of it coupled with 
testimony of HR person that it is posted near certificate, when it was posted, 
etc.);

c.  Proof that drug test was administered within time requirements, proof that test 
was positive and exceeded legal limits.

III. Voluntary Abandonment 

A. Violation of a written work rule - An injured worker’s firing is a voluntary abandonment 
of workforce, and precludes payment of temporary total compensation if the injured worker 
violated a specific, written work rule or policy that:
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1.  Clearly defined the prohibited conduct, and

2. Had been previously identified by the employer as a dischargeable offense, and;

3. Was known or should have been known to the employee

B. Proof needed for hearing on voluntary abandonment issue 

1.   A copy of the written work rule that was violated.  Work rule needs to clearly identify 
the specific conduct that is prohibited and must also specify that if violated, it is a 
dischargeable offense (will result in termination) 

2.   A copy of an acknowledgment signed by the employee proving that they were 
provided a copy of the written work rule (that they knew or should have known) 

3.  Proof that the employee was terminated for violation of the written work rule. 
(Through termination letter or testimony from HR person) 

C. Examples of what does constitute a voluntary abandonment 

1. Voluntary retirement can preclude payment of TT, unless the individual re-enters the 
work force and has a flare up in their condition. The voluntary retirement must be an 
actual abandonment of the workforce altogether. The courts look at the intent of the 
injured worker at the time of the retirement.   

2.  Incarceration precludes payment of TT 

3. Violation of a specific written work rule as defined above 

      
D. Examples of what does not constitute a voluntary abandonment

1.   A claimant who leaves their former position of employment to accept another position 
elsewhere is eligible to receive TT if they have a flare up at a new job.  Therefore, 
voluntary abandonment is no longer arguable after someone has re-entered the 
workforce and has a flare up of the allowed conditions.

2. Pretextural firing – If there is evidence of a pretextural firing, TT will not be precluded 
in a claim.  An example of a pretextural firing is an employer who finds a mistake on 
an employment application after the injury and uses that as justification for the 
termination of the employee, but in reality, the mistake on the employment application 
is not actually a violation of a written work rule.

3.  If the misconduct that violates the written work rule is contemporaneous with the 
injury and is what caused the injury, it is not voluntary abandonment and TT is not 
precluded.
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4.  A claimant can only abandon their employment if they have the physical capacity for 
employment at the time of the abandonment or removal. This requires a look into the 
timing of the claimant’s separation from employment. 

IV. Vocational Rehabilitation 

The Ohio Administrative Code Section 4123-18-03 sets forth the Guidelines for Referral to and 
Acceptance into Vocational Rehabilitation 

OAC 4123-18-03 

A. Scope of vocational rehabilitation 

1. Vocational rehabilitation is the process of restoring the vocational functioning of a 
worker who experiences an industrial injury or occupational disease. As the injured 
worker progresses toward medical stability, the worker should be assessed for 
vocational rehabilitation. Vocational rehabilitation services are not reimbursable from 
the surplus fund when they are solely directed toward the medical management of a 
claim.

2. The vocational rehabilitation rules of Chapter 4123-18 of the Administrative Code shall 
aid in the development of procedures for providing reimbursable vocational 
rehabilitation services.

B. Referrals for vocational rehabilitation services

1. Anyone can refer an injured worker for vocational rehabilitation services.

2. Once eligibility has been determined, the MCO shall contact the potential candidate 
referred for vocational rehabilitation services within three working days.

C. To be eligible for rehabilitation services the injured worker must meet the 
following criteria: 

1.  Recognized claim that is either:

a. A lost time claim allowed by an order of the bureau of workers' compensation or an 
order of the industrial commission or of its hearing officers;

b. A claim certified by a state university or state agency; or

c. A claim certified by a self-insuring employer.

2. The recognized allowance must reflect a significant impediment to the injured worker's 
employment or maintenance of employment.
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3. The injured worker must have at least one of the following present:

a. Received or awarded temporary total, non-working wage loss, or permanent total 
compensation on the date of referral;

b. Granted a scheduled award under division (B) of section 4123.57 of the Revised 
Code;

c. Currently receiving payments in lieu of compensation (e.g., salary continuation);

d. Received or awarded a permanent partial award and has documented job 
restrictions as a result of that award;

e. Reached maximum medical improvement from the lost time claim, but is not 
currently receiving compensation and continues to have job restrictions in that 
claim as documented by the physician of record.

f. Is receiving job retention services to maintain employment or satisfies the criteria 
set forth in paragraph (C)(2) of this rule;

g. Sustained a catastrophic injury claim and a vocational goal can be established.

D.  Eligibility for rehabilitation services for an employee of a state agency or state 
university employer.

1. Notwithstanding that an employee of a state agency or state university may not meet 
the eligibility criteria of paragraph (C)(3) of this rule, the employee shall be eligible for 
rehabilitation services where the employee meets the eligibility criteria of paragraph 
(C)(1)(b) of this rule and the employee and employer agree upon a program of 
rehabilitation services.

2. An employee of a state agency or state university shall meet the eligibility criteria of 
paragraph (C)(1)(b) of this rule if the employer has accepted or certified the employee's 
claim.

E. Job Retention Services

1. Job retention may be furnished when an injured worker is working and experiences a 
significant work-related problem as a direct result of the allowed conditions in the claim.

2. Job retention services may be provided if:

a. The injured worker has received compensation from an allowed lost time claim;

b. The current work-related problem is a direct result of the allowed conditions in the 
claim; and

c. The physician of record and the employer provide a written statement describing 
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the specific job task problems the injured worker is experiencing and a statement 
describing why these services are needed to maintain the injured worker's 
employment.

F. The injured worker is not eligible for vocational rehabilitation services and such services 
shall be terminated:

1. After the effective date of a lump sum settlement; or

2. If the claim is subsequently disallowed on appeal by an order of the industrial 
commission, its district or staff hearing officers, or by an order of the court.

G. Prior to rehabilitation plan implementation by the MCO, diagnostic evaluations may be used 
in determining feasibility for vocational rehabilitation services. Payment for such 
examination(s) and the vocational rehabilitation case management occurring during this 
period may be charged to the surplus fund.

H. Facts supporting a decision concerning either the acceptance or denial of an injured worker 
into vocational rehabilitation due to either eligibility or feasibility shall be documented in 
the MCO's decision. Written objections shall be governed by the alternative dispute 
resolution process provided for in rule 4123-6-16 of the Administrative Code.

I. Denial of rehabilitation services will not affect an injured worker's right to compensation or 
benefits under Chapters 4123., 4127., and 4131. of the Revised Code for which the 
injured worker otherwise qualifies.

Chapter 4 of the MCO Policy Reference Guide: 

This sets forth the guidelines for Vocational  Rehabilitation.  These guidelines are updated 
quarterly. It is the primary source of BWC policy information for vocational rehabilitation 
service delivery. The managed care organizations (MCOs) are contractually obligated to adhere 
to these guidelines. Your MCO must provide you with these guidelines on a quarterly basis. 
They may also be obtained from the BWC website or by calling 1-800-OHIOBWC. 

A. Feasibility for Vocational Rehabilitation:

Feasibility is the next step after determining eligibility.  An injured worker may be eligible, 
but may not be feasible.  Feasibility means that there is a reasonable probability that the 
injured worker will benefit from services at this time and return to work as a result of the 
services.  Determining feasibility means looking at: 

1. Other unrelated medical conditions; 

2. Documentation of severe pain; 

3. Upcoming surgery; 

4. Medication use and its effect on ability to drive and operate equipment.
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B. Return to work Hierarchy: The goals of vocational rehabilitation are to return the 
injured worker to: 

1. Same job, Same Employer - the first goal is to return the injured worker to the original 
employer in the original job. 

2. Different Job, Same Employer - to encourage the employer to modify the original job or 
to provide employment in a different job 

3. Same job, different employer - to assist the injured worker in finding employment with 
a different employer in a related industry 

4. Different job, different employer - to assist the injured worker in finding a job in 
another industry  

C. Vocational Rehabilitation Plan Elements:

1. The plan development phase results in a written plan that must be agreed upon by the 
injured worker, rehab case manager and MCO. Rehabilitation is voluntary but the 
injured worker is required to sign an agreement in order to participate and receive LM 
benefits.

2. The injured worker's participation must approximate a 40 hour work week, or at a 
minimum, will participate at least 3 days a week in plan activities. 

3. Living Maintenance Benefits begin on the date that the injured worker actually begins 
the vocational plan services. 

D. Interruptions to Vocational Rehabilitation Plan Services 

1.  If an injured worker cannot participate for a period of 5 working days or less, for 
reasons beyond their control, Living Maintenance benefits can continue.  If the 
interruption is expected to last more than 5 days, the MCO must contact the Disability 
Management Coordinator for consideration of voc rehab plan closure. 

2.  Medical interruption can occur if an injured worker experiences medical instability.  The 
medical condition causing the instability need not be related to the allowed conditions in 
the claim.  Living Maintenance can be paid for the first 30 days of medical interruption, 
but after that, if the interruption continues, LM is not paid beyond the initial 30 days.

E. Vocational Rehabilitation Closure Procedure  

1. Closure of a vocational rehabilitation case occurs after: 
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a.  The injured worker has been found eligible but is not feasible for services, or 

b.  The injured worker has been found eligible and feasible, but does not participate, 
or

c. The injured worker was accepted into a voc rehab plan, but for a variety of reasons 
did not begin the plan, complete the plan, achieve plan goals or cooperate with the 
terms of the plan, or 

d.  The injured worker has been provided all necessary services, goals have been 
obtained, the inured worker is employed, and the case follow up period has ended. 

2.   A voc rehab case can be closed with a request for a medical hold for up to two years.

In this case, the injured worker remains eligible for voc rehab services, but their plan is 

in inactive status for up to two years due to an unexpected medical event requiring 

case closure.  To qualify for this, the injured worker must currently be participating in 

plan services at the time of the request for medical hold. There must be medical 

documentation to support the medical hold request.  This enables an injured worker to 

re-enter the plan at the end of the medical hold without re-determining eligibility, but 

feasibility must still be re-addressed at the end of the medical hold. 

F. Living Maintenance 

1. When an injured worker is actively participating in a voc rehab plan, he or she shall 

receive living maintenance payments in lieu of TT. LM is to be paid for a period not to 

exceed 6 months, unless the BWC’s review reveals that the injured worker will benefit 

by an extension. 

2.  Salary continuation can be offered by an employer in lieu of LM payments in a claim 

involving more than 8 days lost time.  The inured worker has the option of choosing 

salary continuation or LM if this is offered.  However, if  TT or LM has already been paid 

in the claim, LM has to be paid and salary continuation cannot be paid by the employer 

in that case. Salary continuation has to be paid at the injured workers’ regular full 

salary level. 

G. Living Maintenance Wage Loss 

1. LMWL is payable when an inured worker who completes a voc rehab plan and 

successfully returns to work and experiences a wage loss, if: 
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a. The wage loss is a consequence of physical or psychiatric limitations created by the 

allowed conditions in the claim, the injured worker must submit updated medical 

documentation every 6 months to verify the ongoing limitations. 

b. The injured worker cannot voluntarily limit his or her income by choosing to work 

fewer hours or at wages below reasonable expectations, if more appropriate jobs 

are available within his or her labor market. 

c. The injured worker must submit wage statements verifying the wage loss on a bi-

weekly basis. These can be submitted quarterly is there is a substantial variation in 

the income. 

d. The injured worker must notify the BWC if they plan to change jobs. 

e. Injured worker may receive up to a maximum of 200 weeks of LMWL, less any 

weeks of wage loss that have been paid under 4123.56 (B). 

Citations to case law are not included in these materials.  If you need information regarding specific 
citations, please email me at eweeden@leesmithlaw.
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