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1. INTRODUCTION

This presentation addresses both the civil liability and the criminal liability of safety personnel under 

Federal law and Ohio law.   

2. LIABILITY FOR THE SAFETY PERSON WHO WEARS MANY HATS 

While this presentation addresses the civil and criminal liability of the safety person, keep in mind 

that those individuals who perform human resources functions or who have employment related authority 

or responsibilities over and above pure safety functions may have separate liability.   

For example, Ohio Revised Code Chapter 4112 protects employees against unlawful and 

discriminatory employment practices.  (See Ohio Revised Code Section 4112.02):  It shall be an unlawful 

discriminatory practice:   

“For any employer, because of the race, color, religion, sex, national 
origin, disability, age or ancestry of any person, to discharge without just 
cause, to refuse to hire, or otherwise to discriminate against that person 
with respect to hire, tenure, terms, conditions, or privileges of 
employment, or any matter directly or indirectly related to employment.”  
 

In Genaro v. Central Transport (1999) the Ohio Supreme Court ruled that a supervisor or 

manager may be held jointly and severally liable with the employer for discriminatory employment 

conduct.   

It is important to check with your employer to see if the employer has employment related 

practices insurance coverage to protect you in the event that you get sued for wrongful discharge or 

employment related claims related to your role as a Human Resources person.   

3. LIABILITY OF OSHA COMPLIANCE OFFICERS 

Under the Federal Tort Claims Act, absent statutory immunity, Federal agencies can be liable for 

negligence.  28 USC Sec. 1346; 28 USC Sec. 2671-2680.   

Employees injured in the workplace have tried to sue OSHA for failure of OSHA Compliance 

Officers to find and eliminate a workplace safety hazard that ultimately causes injury to an employee.   
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In Irving v. United States of America 162 F.3d 154 (1st Cir. 1998) cert. denied 1999 U.S. Lexis 4939 

(1999), the First Circuit Court of Appeals analyzed the liability of the Occupational Safety and Health 

Administration under the Federal Tort Claims Act after an employee was scalped when her hair was 

drawn into the drive shaft of a die cutting machine that was rotating at high speed.   29 CFR 1910, Sec. 

219(c)(2) required that the drive shaft be guarded, but OSHA Compliance Officers missed it during 

inspections.   

On two occasions prior to the employee’s injury, OSHA Compliance Officers had conducted wall to 

wall inspections of the plant but had never noted the hazard created by the unguarded rotating shaft.  The 

employee sued OSHA for negligence, reasoning that had OSHA cited her employer for these safety 

violations, the employee would have abated the hazard.  At trial, the trial court awarded the employee $1 

million dollars against OSHA.   

After years of appeals, the First District Court of Appeals reversed the trial court decision, holding 

that the “discretionary function” exception to the Federal Tort Claims Act bars a negligent investigation 

claim absent any statute or regulation mandatory particular inquiries to be made or methods of making 

them.  The Court ruled that OSHA’s Field Inspection Reference Manual granted OSHA Compliance 

Officers discretion in how to conduct general inspections.  See also, Culver v. United States Dept. of 

Labor and OSHA, 248 Fed. Appx. 403 (3rd Cir. 2007); Pate v. Oakwood Mobile Homes, 374 F.3d 1081 

(Il. Cir. 2004).   

In Daniels v. United States, 967 F.2d 1463 (10th Cir. 1992), an employee injured at a sawmill sued 

OSHA alleging that an OSHA Compliance Officer was negligent in his pre-injury inspection of the 

employer’s premises.  Prior to the employer’s injury by the end blade of a trimmer saw that flew off of a 

motor shaft and through a guard made of wire mesh screen, a Federal OSHA Compliance Officer during 

an OSHA inspection told the employer that an existing wood guard should be removed and replaced with 

a wire mesh guard.   
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After the accident, another OSHA Compliance Officer told the employer that the mesh guard was 

inadequate.  In finding the first OSHA inspector’s conduct discretionary, the Court explained that 29 CFR 

Sec. 1910.265(e)(4)(ii)(b) required that end saws on trimmers shall be guarded, but that the OSHA 

regulation did not define the type of guard.  Thus, the First OSHA Compliance Officer’s determination 

about the adequacy of the type of guard was discretionary.   

It appears no Federal Court has squarely addressed OSHA’s liability for failing to enforce a  clear cut, 

mandatory OSHA requirement.   

In Ayala v. United States, 980 F.2d 1342 (10th Cir. 1992), MSHA was sued after 15 miners were 

killed in an explosion in a local mine when methadone gas migrated into a light switch on a mining 

machine.  MSHA was sued because a Federal Mine Inspector allegedly provided incorrect technical 

assistance concerning the wiring of lights on the mining machine.  The Court held that this act was not 

protected by discretionary immunity.   

4. CIVIL LIABILITY FOR OUTSIDE/RETAINED SAFETY PROFESSIONALS 

A. TORT OR CONTRACTUAL LIABILITY FOR PROFESSIONAL SERVICES 

 See e.g., 3OJI 331.10 (Ohio’s Standard Jury Instruction for Professional Negligence Claims) 

A professional owes a duty to the client to use the skill, 
knowledge, care and diligence normally possessed by members 
of his or her profession or trade; that is, to do those things that 
such a professional would do and to refrain from doing those 
things which such a professional would not do.   
 

 See also, Restatement of the Law 2d, Torts (1968) Section 22A 

 See also, Restatement of Torts, 2d Section 324A 

“One who undertakes for consideration to render services to 
another which he should recognize as necessary for the 
protection of a third person is subject to liability to the third 
person for physical harm resulting from his failure to exercise 
reasonable care . . .”  
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 See also, Cincinnati Bell v. Straley (1988), 40 Ohio St.3d 372 held:  a claim by an employer 

against a third party who injures an employer’s employee creates a cause of action for breach of 

contract.   

Where a third party negligently injures an employer’s employee 
and such injury is a direct result of a breach of contract which 
the third party had with employee’s employer, and as a direct 
result of such breach the employer suffers damages, such 
damages are recoverable against the third party in an action for 
breach of contract.   (Midvale Coal Co. v. Cardox Corp. (1949), 
152 Ohio St. 437, 40 O.O. 428, 89 N.E.2d 673, approved).   
 

ISSUES 

 Professional Liability Insurance 

 Additional Insured 

 Contractual Disclaimers 

 Confidentiality and Trade Secret Issues 

 Ohio Revised Code Sections 1333.61 – 1333.69 – Trade Secret Statute 

(D) “Trade Secret” means information, including the whole or any 
portion or phase of any scientific or technical information, design, 
process, procedure, formula, pattern, compilation, program, device, 
method, technique, or improvement, or any business information or 
plans, financial information, or listing of names, addresses, or telephone 
numbers, that satisfies both of the following:   
 
 (1) It derives independent economic value, actual or 
potential, from not being generally known to, and not being readily 
ascertainable by proper means by, other persons who can obtain 
economic value from its disclosure or use. 
   
 (2) It is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy.   
 

 Is the outside safety professional’s inspection report confidential?   

 Consulting Contract should address use or dissemination of inspection report and 

recommendations 

o Subject to subpoena 

o Subject to Contract 
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o Use by Safety Professional in the event of a lawsuit by customer or third party 

o Attorney/Client Privilege/Work Product Issues 

5. CIVIL LIABILITY FOR THE IN-HOUSE SAFETY PERSON 

See Ohio Revised Code Sections 4123.74; 4123.741; 2745.01.   

Lacava v. Walton, 1996 Ohio App. Lexis 2420; Stockurn v. Rumpke Container Service, Inc., 21 Ohio 

App.3d 236 (1st Dist. 1985) (held:  The receipt of worker’s compensation benefits does not preclude an 

employee or his representative from pursuing a common-law action against a fellow employee or 

employer for workplace intentional tort.)   

CURRENT OHIO INTENTIONAL TORT STATUTE – OHIO REVISED CODE SECTION 2745.01 

 2745.01 – Liability of employer for intentional tort – intent to injure required – exceptions.   

(A) In an action brought against an employer by an employee, or by 
the dependent survivors of a deceased employee, for damages resulting 
from an intentional tort committed by the employer during the course of 
employment, the employer shall not be liable unless the plaintiff proves 
that the employer committed the tortious act with the intent to injure 
another or with the belief that the injury was substantially certain to 
occur.   
 
(B) As used in this section, “substantially certain” means that an 
employer acts with deliberate intent to cause an employee to suffer an 
injury, a disease, a condition, or death.   
 
(C) Deliberate removal by an employer of an equipment safety guard 
or deliberate misrepresentation of a toxic or hazardous substance creates 
a rebuttable presumption that the removal or misrepresentation was 
committed with intent to injure another if an injury or an occupational 
disease or condition occurs as a direct result.   
 
(D) This section does not apply to claims arising during the course of 
employment involving discrimination, civil rights, retaliation, 
harassment in violation of Chapter 4112. of the Revised Code, 
intentional infliction of emotional distress not compensable under 
Chapters 4121. and 4123. of the Revised Code, contract, promissory 
estoppel, or defamation.   

 
 In Kaminski v. Metal and Wire Products (2008) 119 Ohio St.3d 1407, the Ohio Supreme Court 

agreed to address the constitutionality of the most recent version of Ohio’s Employer Intentional Tort 
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Statute after a number of Ohio Appellate Courts in 2008 found the statute unconstitutional.  The Ohio 

Supreme Court heard oral arguments on the constitutionality of O.R.C. 2745.01 in early 2009.   

 Insurance ramifications 

 Stop Gap Employer Liability coverage 

OHIO COMMON LAW TEST FOR EMPLOYER LIABILITY FOR WORKPLACE 
INTENTIONAL TORT 
 

The Ohio Supreme Court held in Fyffe v. Jeno’s, Inc. (1990), 59 Ohio St.3d 115 that a plaintiff 

must prove all three of the following elements to establish a common law employer intentional tort claim:   

1. knowledge by the employer of the existence of a dangerous process, 
procedure, instrumentality or condition within its business operation; 

2. knowledge by the employer that if the employee is subjected by his 
employment to such dangerous process, procedure, instrumentality or 
condition, then harm to the employee will be a substantial certainty; and, 

3. that the employer, under such circumstances, and with such knowledge, 
did act to require the employee to continue to perform the dangerous 
task.   

 

6. CRIMINAL LIABILITY 

Generally, an employer or supervisor cannot be held liable under the OSHA Act as either the 

employer or for aiding and abetting the employer so as to incur criminal liability.  See, United States v. 

Shear, 962 F.2d 488 (5th Cir. 1992); United States v. Doig, 950 F.2d 411 (7th Cir. 1991); United States v. 

Pinkston-Hollar.  In Shear, the Court noted:   

While we acknowledge the language in Doig and Pinkston-Hollar that in 
some situations supervisory employees could be prosecuted under § 
666(e) as employers, we are not here presented with such a case, and 
thus do not decide whether or under what circumstances such an 
individual could be found liable under Section 666(e).   
 

 Note that other Federal Statutes impose criminal liability on anyone who violates the statute; 

employer or employee.   

 29 U.S.C. Sec. 666(g) (Part of Federal OSHA Statute) states as follows:   

Whoever knowingly makes any false statement, misrepresentation, or certification in any 
application, record, report, plan or other document filed or required to be maintained pursuant to 
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this chapter shall, upon conviction, be punished by a fine of not more than $10,000, or by 
imprisonment for not more than six months, or by both.   
 

 28 U.S.C. Sec. 201 states that it shall be unlawful to bribe a public official to influence any 
official’s action or to induce the public official to do or omit to do any act required by Federal 
law.   

 
 18 U.S.C. Sec. 1001 states as follows:   

Whoever, in any matter within the jurisdiction of any department or agency of the United States 
knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device a material 
fact, or makes any false, fictitious or fraudulent statements or representations, or makes or uses 
any false writing or document knowing the same to contain any false, fictitious or fraudulent 
statement or entry, shall be fined not more than $10,000 or imprisoned note more than five years, 
or both.   
 

 Representative OSHA Related Criminal Cases:   
 

 Case Note:  In July 1998, a construction company owner was indicted by the U.S. Justice 
Department for obstruction of justice and the construction supervisor/foreman pled guilty to 
making false statements to OSHA investigators following a fall accident and fatality at a job site 
near Cincinnati, Ohio.   

 
The foreman falsely told OSHA investigators that fall protection was in place prior to the 
accident, when, in fact, the employees were not utilizing fall protection.   
 

 Case Note:   In 1998, the President of a painting company was fined $100,000.00 and sentenced 
after pleading no contest to criminal charges that he falsified employee training certificates and 
sent them to the Charleston, WV OSHA Office.   

 
 Case Note:  April 2000 – A Federal Judge sentenced an Idaho man to 17 years in prison for 

environmental/OSHA crimes that left a 24 year old employee with permanent brain damage from 
cyanide poisoning.   

 
The employer was also convicted of making false statements to OSHA by fabricating and 
backdating a safety plan for entering a confined space and falsely stating that employees had been 
given safety equipment before entering a tank that contained cyanide gas.   
 

 Case Note:   On December 6, 1999, a Florida bridge painting company agreed to pay $500,000 in 
criminal fines for submitting falsified lead blood level test results.  The employer altered lab 
results to show employee blood levels under the 40 microgram action level when, in fact, actual 
employee blood lead levels were from 45 to 73 micrograms per deciliter of whole blood.  United 
States v. Damalos, Inc., Case No. 99-412-CR-J-25-F (M.D. Fla.) OR-4-95-107.   

 
 Case Note:   December 29, 1999 – A Florida subcontractor was sentenced to house arrest 

followed by three years probation for a criminal OSHA violation following a willful failure to 
comply with OSHA’s confined space regulations, leading to an explosion that killed an 
employee.   

 
The subcontractor also pled guilty to a felony for falsifying records submitted to OSHA in an 
attempt to cover up the cause of the worker’s death.   
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 Case Note:   November 22, 1999 – U.S. District Court Judge Sandra Beckwith of the Southern 

District of Ohio sentenced two employees of a steel erection company to probation, fined both 
employees, fined the company $300,000.00 and placed the company on five years probation 
following a fatality in Mason, Ohio on August 9, 1996.  The safety director and regional manager 
were both sentenced to six months imprisonment, three years supervised probation and fined.   
The job foreman was sentenced previously following a guilty plea to making false statements to 
OSHA about the accident.   

 
 Case Note:   On March 18, 1999, the owner of a construction company was sentenced to twelve 

months of incarceration after he attempted to bribe an OSHA Compliance Officer who had cited 
one of the company’s construction sites  (auto dealership) and who conducted a follow-up 
inspection and who was going to again cite the employer.  The owner attempted to bribe the 
CSHO $1,000.00 not to write the follow-up citations and then attempted to bribe the assistant 
Area Director.  The CSHO had tipped off the F.B.I. and that Assistant Area Director was wearing 
a wire at the time of the second bribe.   

 
 Case Note:   On July 31, 2001, an Iowa company and senior executive pled guilty in Federal 

Court to obstructing an OSHA investigation following an accident that resulted in the death of a 
firefighter.  After an Illinois grain elevator explosion, a salvage company employee entered the 
damaged grain bin and collapsed from carbon monoxide exposure.  A firefighter who went in to 
rescue the employee died of carbon monoxide poisoning.  The salvage company then conspired to 
go back and create a bogus confined space entry permit.  United States v. Stickle Enterprise, 
Ltd., Case No. 00 CR 50061 (N.D. Ill.).  OR-4-95-107.   

 
 Case Note:   On April 11, 2001, a Texas executive was sentenced to six months incarceration for 

hiring ten illegal aliens to perform asbestos abatement with no P.P.E.  A supervisor also pled 
guilty to making false statements under oath during the course of the related OSHA proceeding.  
The supervisor was fined and placed on one year’s probation.  United States v. Ho; Case No. 
CRH-00-183 (S.D. Tx).   

 
7. MISCELLANEOUS 

Knowledge of A Hazard is Still Deemed Imputed To the Employer 
Even When Management and Supervisory Employees who had 
Knowledge of Hazards or Unsafe Work Conditions Had Long Left 
the Company.  
 
 

 In Caterpillar v. OSHRC, 122 F.3d 437 (7th Cir. 1997), the Seventh Circuit ruled that an employer 

will still be treated, as a matter of law, as having knowledge of a particular hazard, even if the supervisor 

or safety person who was the only management person who knew of the hazard left the company and the 

new supervisor or safety person knew nothing about these prior safety problems or hazards.   

 Also, under Evidence Rule 801(D)(2)(d), statements by a safety person or supervisor are not 

hearsay and may be an admission that binds the employer.   


