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TOPICS
UPDATES ON: 

• Family Medical Leave Act (FMLA)

• Americans With Disabilities Act • Americans With Disabilities Act 
(ADA)

• Ohio’s Workers’ Compensation 
Statute

Family Medical Leave Act (FMLA)

• Provides up to 12 weeks of unpaid leave
each year to a covered employee for the 
following reasons:

1 Parenting leave

Review: 

1. Parenting leave
2. Family Medical Leave
3. Employee Medical Leave
4. Family Military Leave
5. Caregiver Military Leave (26 weeks)
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Family Medical Leave Act (FMLA)
UPDATES:

Department of Labor Final Rule

• Serious Health Condition

• Health Related InquiriesHealth Related Inquiries

• Contacting Health Care Provider

• Notice Requirements and Penalties

• National Defense Authorization Act

• Injury, Illness, Impairment, Physical or 
Mental Condition: 
– Inpatient care

– Incapacitation due to pregnancy;

Family Medical Leave Act 
(FMLA)

Serious Health Condition 

Incapacitation due to pregnancy;

– Outpatient treatment involving 3 
consecutive days + treatment with a 
“regimen” of continuing treatment;

– Chronic serious health condition

NOT: Cold, Flu, Earache, Stomach ache, 
Minor ulcers, Headache, Routine dental or 
orthodontia, Stress, Absence due to 
substance abuse, etc…

Family Medical Leave Act 
(FMLA)

• More than three consecutive, full calendar 
days of incapacity plus “two visits to a 
health care provider.” 
– The two visits must occur within 30 days of the 

beginning of the period of incapacity

Serious Health Condition: UPDATE 

beginning of the period of incapacity
– The first visit to the health care provider must 

take place within seven days of the first day of 
incapacity

• Chronic serious condition requires at least 
two visits to a health care provider per year 

• The health care provider is responsible for 
determining whether the two visits per year 
are necessary 

Family Medical Leave Act (FMLA)
Proof of Injury or Illness

•• Permissible HealthPermissible Health--Related Inquiries Related Inquiries 

•• Contacting Health Care ProvidersContacting Health Care Providers•• Contacting Health Care ProvidersContacting Health Care Providers

UPDATE
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• Permissible Inquiries:
– Information required under FMLA 

Certification 
– Incomplete or insufficient 

Family Medical Leave Act (FMLA)
Proof of Injury or Illness

– Incomplete or insufficient 
Certifications

• Directly Contacting Health Care 
Provider
– Leave taken for a serious health condition
– Clarify or authenticate the certification after 

Family Medical Leave Act (FMLA)
Proof of Injury or Illness

y
opportunity to cure defects 

– Limited by what is required under the 
certification 

– Contact MUST be made by a HR professional, 
management official, health care provider, or 
leave administrator so long as it is NOT 
employee’s direct supervisor 

Family Medical Leave Act (FMLA)
Notice and Penalties

•Employer must provide:

– General Notice

– Eligibility Notice

– Designation Notice 

• Penalty for failure to comply with 
notification rules 
– Liability based on whether employee 

suffers individualized harm as a result 
f l ’  i l i  f h  i  

Family Medical Leave Act (FMLA)
Notice and Penalties

of employer’s violation of the notice 
requirements

• Lost compensation and benefits
• Monetary losses
• Equitable relief 

– Cannot be rewarded with additional 
weeks of leave (response to Ragsdale)
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• Amends FMLA to provide two 
additional types of FMLA leave:

1  Family Military Leave

Family Medical Leave Act (FMLA)
National Defense Authorization Act

– 1. Family Military Leave
•12 weeks of FMLA leave, which can be taken 

intermittently.
– 2. Caregiver Military Leave

• Eligible for up to 26 weeks of FMLA leave, which 
can be taken intermittently.  

• This leave “shall only be available during a 
single 12-month period.”

Family Medical Leave Act (FMLA)
Family Military Leave

• To qualify for “family military leave” 
under the new law, an employee must be:
– Eligible to take FMLA leave;
– The spouse, son or daughter or parent of a The spouse, son or daughter or parent of a 

Servicemember who is on active duty or 
who is called to active duty in the Armed 
Forces (including the National Guard or 
Reserves) in support of a “contingency 
operation”; and

– Requesting the leave because of a 
“qualifying exigency.”

Family Medical Leave Act (FMLA)
Family Military Leave

A “contingency operation” means a military 
operation that: 
(a) is designated by the Secretary of Defense as an 
operation in which members of the Armed Forces may 
become involved in military action against an enemy become involved in military action against an enemy 
of the United States or against an opposing military 
force; or 
(b) results in a call to active duty during war or 
national emergency declared by the President or 
Congress.  All military operations supporting efforts in 
Iraq and Afghanistan are “contingency operations.”

Family Medical Leave Act (FMLA)
Family Military Leave

The broad categories of qualifying exigencies 
include: 
– (1) short-notice deployment; 
– (2) military events and related activities; 
– (3) childcare and school activities; 
– (4) financial and legal arrangements; 
– (5) counseling; 
– (6) rest and recuperation;  
– (7) post-deployment activities; and 
– (8) additional activities agreed to by employer 

and employee. 
• See 29 C.F.R. § 825.126 (2009). 



5

Family Medical Leave Act (FMLA)
Caregiver Military Leave

To qualify for “caregiver military leave,” an 
employee must be:
–Eligible to take FMLA leave;

Th    d ht  t  t f –The spouse, son, daughter, parent or next of 
kin of a “covered Servicemember” of the 
Armed Forces (“next of kin” is defined as the 
nearest blood relative of that individual); 
and

–Requesting the leave to care for a “covered 
Servicemember.”

• A “covered Servicemember” is a member of the 
Armed Forces who is undergoing medical 
treatment, recuperation, or therapy, is otherwise 
in outpatient status, or is otherwise on the 
temporary disability retired list  for a “serious 

Family Medical Leave Act (FMLA)
Caregiver Military Leave

temporary disability retired list, for a serious 
injury or illness.”  

• A “serious injury or illness” is an injury or illness 
incurred by the Servicemember in the line of duty 
on active duty that may render the 
Servicemember medically unfit to perform the 
duties of the Servicemember’s office, grade, rank 
or rating. 

• Review
– Requires employers to provide 

reasonable accommodations to a 
qualified individual with a disability

Americans With Disabilities Act 
(ADA)

q y

– A “disability” is:
•Physical or mental condition that 

“substantially limits” one or more major 
life activities;

•Record of such an impairment; or
•Regarded as having such an impairment. 

• Meaning of “disability”

Americans With Disabilities Act (ADA)
UPDATES: 

The ADAA Amendments Act (ADAAA)

• Mitigating measures 

• “Regarded as” disabled 
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• ADAAA retained the basic definition of 
disability:
– A physical or mental impairment that 

substantially limits one or more major life 

Americans With Disabilities Act (ADA)
Meaning of Disability

y j
activities; a record of such an impairment; 
or being regarded as having such 
impairment. 

• ADAAA provides guidance to interpret the 
key phrases within this definition: 
“substantially limits” and “major life 
activities”

• Substantially Limit

– Old Standard: “prevents or severely 
restricts” an individual from performing 

Americans With Disabilities Act (ADA)
Meaning of Disability

restricts  an individual from performing 
major life activities.

– Under ADAAA, the EEOC has the power 
and duty to define “substantially limits” 
in a way that is consistent with the ADA 

• Not yet defined

• Major Life Activities 

– Old Standard: activities that are of 
central importance to most people’s 

Americans With Disabilities Act (ADA)
Meaning of Disability

daily lives 

– Under ADAAA, an impairment that 
substantially limits one major life 
activity need not limit other major life 
activities to be considered a disability 

• Old Standard: courts must evaluate any 
mitigating measures taken by an individual in 
determining whether he or she had a 
disability 

Americans With Disabilities Act (ADA)
Mitigating Measures

• Under the ADAAA, courts must determine 
whether an impairment substantially limits a 
major life activity “without regard to the 
ameliorative effects of mitigating measures”

Exception: Eyeglasses or contacts
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• Under the ADAAA, an individual is “regarded 
as” disabled if the individual has been 
subjected to an action prohibited under the 
ADA because of an actual or perceived 

Americans With Disabilities Act (ADA)
Mitigating Measures

physical or mental impairment whether or not 
the impairment limits or is perceived to limit 
a major life activity 
– Exception: If the actual or perceived 

impairment is “transitory and minor.”

• Under the ADAAA, employers are not 
required to provide a reasonable 
accommodation or a reasonable 
modification to policies  practices  or 

Americans With Disabilities Act (ADA)
Mitigating Measures

modification to policies, practices, or 
procedures to an individual who is 
“regarded as” disabled. 

• Review
– Requires employers to 

provide compensation 
to an employee who 

Ohio’s Workers’ 
Compensation Statute

to an employee who 
suffers a compensable 
injury on the job

• Types of Compensable Injuries: 
– A gradual injury resulting from the performance of 

the injured worker’s job-related duties;

Ohio’s Workers’ Compensation Statute

– Occupational diseases (e.g., diseases to which an 
employee is not ordinarily subjected or exposed 
outside of employment);

– Emotional or mental disorders IF it results from a 
compensable physical injury; and

– Substantial aggravation of preexisting conditions
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• Duties for Employers 

– Must provide compensation to an employee 
injured in the course of and arising from 

Ohio’s Workers’ Compensation Statute

j g
employment

– Leave taken under Ohio’s Workers’ 
Compensation statute may be counted 
against the injured employee’s 12-week 
entitlement if the employer gives notice

• Employees may sue under R.C. 4123.90 if they are 
discharged solely based on their absence or inability 
to work when it is directly related to an allowed 
workers’ compensation condition

Ohio Workers’ Compensation Law
UPDATE

• BUT: Recently held that employees terminated 
while receiving workers’ compensation cannot sue 
under common law for wrongful 

discharge in violation of public 

policy 

QUESTIONS?


