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. . . for people with disabilities   

Title I of the Americans with 
Disabilities Act and Section 4112 of 

the Ohio Revised Code prohibits p
employers from discriminating 

against qualified individuals with 
disabilities.

What is a disability?
The term “disability” means, with respect to an 
individual --

(A) A physical or mental impairment that 
substantially limits one or more major lifesubstantially limits one or more major life 
activities of such individual;

(B) A record of such impairment; or

(C) Being regarded as having such an 
impairment.
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Congress amended the meaning of 
some of the words in the definition of 
disability effective January 1, 2009

The definition of substantially limited 
has been changed:
Mitigating measures will not be considered.
Mitigating measures include:

1 Medication medical supplies equipment or appliances low1. Medication, medical supplies, equipment, or appliances, low-
vision devices (which do not include ordinary eyeglasses or contact 
lenses), prosthetics including limbs and devices, hearing aids and 
cochlear implants or other implantable hearing devices, mobility 
devices, or oxygen therapy equipment and supplies;

2. Use of assistive technology;

3. Reasonable accommodations or auxiliary aids or services; or

4. Learned behavioral or adaptive neurological modifications.

Except:
The ameliorative effects of the mitigating 
measures of ordinary eyeglasses or contact 
lenses shall be considered in determining 
whether an impairment substantially limits a 

j lif ti itmajor life activity.

The definition of major life activities 
was expanded to include bodily 
functions:
Major life activities include, but are not limited 
to, caring for oneself, performing manual tasks,to, caring for oneself, performing manual tasks, 
seeing, hearing, eating, sleeping, walking, 
standing, lifting, bending, speaking, breathing, 
learning, reading, concentrating, thinking, 
communicating, and working.
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A major life activity also includes the operation 
of a major bodily function, including but not 
limited to, functions of the immune system, 
normal cell growth, digestive, bowel, bladder, 
neurological, brain, respiratory, circulatory, 
endocrine, and reproductive functions.

An impairment that substantially limits one 
major life activity need not limit other major life 
activities in order to be considered a disability.

Note:  The lists provided in the definition of major life 
activity are not exhaustive; they are just examples of 
some of the activities that can be considered.

Episodic or in Remission – Limitations Will Be 
Considered as if Active
In the past, a person whose condition was in remission 
or whose limitations came and went might not have 
been covered by the ADA, depending on how long that 
person’s limitations were in an active state.  This meant 
th t ith f l t l ill i htthat a person with, for example, mental illness, might 
not be entitled to accommodations in the workplace 
when his condition was active because he did not meet 
the ADA’s definition of disability.  Congress addressed 
this in the Amendments Act by stating that “an 
impairment that is episodic or in remission is a disability 
if it would substantially limit a major life activity when 
active.”

Regarded As Will be Very Broad, with 
Substantially No Limits Requirement
Definition:  “Regarded As”

1. An individual meets the requirement of “being regarded as 
having such an impairment” if the individual establishes that 
he or she has been subjected to an action prohibited under 
this Act because of an actual or perceived physical or mental 
impairment whether or not the impairment limits or is 
perceived to limit a major life activity.

2. Regarded as does not apply to impairments that are 
transitory and minor. A transitory impairment is an 
impairment with an actual or expected duration of 6 months 
or less." 

To Be Covered:

To be covered, an individual only has to establish 
that an employer discriminated against him 
because of a medical condition, whether he actually 
has one or the employer just thought he did.  He 
does not have to meet the substantially limited in adoes not have to meet the substantially-limited-in-a-
major-life-activity standard. One exception under 
regarded as is that impairments that are transitory 
(lasting or expected to last 6 months or less) and 
minor are not covered.  Arguably, impairments that 
are transitory or minor, but not both, will be 
covered. 
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Examples of People Who Are Covered Now and 
Were Not Covered Before:
• Diabetic on insulin and following diet.
• Person with hypertension.
• Person with epilepsy where seizures are controlled with

medication.
• Person who is limited in walking.
• Person who has trouble concentrating because ofPerson who has trouble concentrating because of

Attention Deficit Disorder.
• Person who is hard of hearing but can hear with

hearing aids.
• Person with bipolar disorder which is controlled by

medication.
• People with specific learning disabilities.

Adapted from “The ADA Amendments Act of 2008” created by the 
Job Accommodation Network.

Who is Covered?
• Private employers (having 4 or more employees)
• State and local governments
• Employment agencies
• Labor unions

The above are prohibited from discriminating against 
qualified individuals with disabilities in the following areas:q g

• Job application procedures (including pre-employment
medical exams)

• Hiring
• Firing
• Advancement
• Compensation
• Job Training
• Other Terms, Conditions, and Privileges of Employment

Employers Do Not Have to Make an 
Accommodation:
• Until the employee states he has a disability and requests

one.o e
• If the individual is not otherwise qualified for a position.
• If the individual cannot perform the essential functions of

the job with or without accommodations.

Employers Do Not Have to Create New Jobs.

Employers Do Not Have to Provide Personal
Devices such as Wheelchairs, Canes,
or a Personal Attendant to Help an Employee
Eat Lunch.
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“Employers do not have to provide an 
accommodation if it would impose an undue 
hardship.”

This is defined as:

f ffAction requiring significant difficulty or expense 
when considered in light of factors such as an 
employer’s size, financial resources, the nature 
and structure of its operation.

When Employee Requests an Accommodation, 
Employer Must Engage in Interactive Process:

• To determine if there is a disability.

• May request medical documentation to prove a
disability existsdisability exists.

• Final choice of what accommodations to provide is
left to the employer.

Employers Normally Would Have to Provide the 
Following Accommodations:
• Making existing facilities used by employees readily

accessible to an usable by persons with disabilities.
• Job restructuring.
• Modifying work schedules.
• Reassignment to a vacant positionReassignment to a vacant position.
• Acquiring or modifying equipment or devices, adjusting or

modifying examinations, training materials, or policies, and
providing qualified readers or interpreters.

• A deaf applicant may need a sign language interpreter
during the job interview.

Accommodations (continued):
• An employee with diabetes may need regularly scheduled

breaks during the workday to eat properly and monitor
blood sugar and insulin levels.

• A blind employee may need someone to read information
posted on a bulletin board.

• An employee with cancer may need leave to havep y y
radiation or chemotherapy treatments.

Above is adapted from “Facts About the Americans with Disabilities 
Act” an EEOC publication.
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Safety Considerations:

A determination that an individual poses a 
“direct threat” shall be based on an:

1. Individualized assessment of the individual’s
present ability to safely perform the essentialpresent ability to safely perform the essential
functions of the job.

2. This assessment must “be based on a reasonable
medical judgment that relies on the most current
medical knowledge and/or on the best available
objective evidence.” 29 CFR § 1630.2(r)

Safety Considerations (continued):

3. In determining whether an individual would pose
a direct threat, the factors to be considered include:

• The duration of the risk;
Th t d it f th t ti l h• The nature and severity of the potential harm;

• The likelihood that the potential harm will occur; and
• The imminence of the potential harm.

Categorical Prohibition or Can You Prohibit All 
People with Hearing Losses from Driving Your 
Trucks?
In general, “it is a defense to a charge that an employer 
uses a qualification standard or selection criterion that 
screens out or tends to screen out individuals withscreens out or tends to screen out individuals with 
disabilities if the standard or criterion “has been shown 
to be job-related and consistent with business 
necessity, and such cannot be accomplished by 
reasonable accommodation…”

42 USC § 12113(a)

Case Scenarios

We’ll discuss how the law applies to scenarios 
such as the following:

1. General prohibition against an insulin dependent
diabetic operating a forkliftdiabetic operating a forklift.

2. Person with HIV preparing food.  Is this a safety 
violation?

3. Person with uncontrolled diabetes not hired for
position climbing tall ladders.
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Case Scenarios (continued)

4. Person with a bipolar disorder fired from job.

5. Person with liver disease not hired to work on
oil rig.

Questions?

Contact information:

Barbara S. Corner
Ohio Legal Rights Service
bcorner@olrs state oh usbcorner@olrs.state.oh.us


