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Preface 
 
The Job Accommodation Network (JAN) is a service of the Office of Disability 
Employment Policy of the U.S. Department of Labor. JAN makes documents available 
with the understanding that the information be used solely for educational purposes. 
The information is not intended to be legal or medical advice. If legal or medical advice 
is needed, appropriate legal or medical services should be contacted.  
 
JAN does not endorse or recommend any products or services mentioned in this 
publication. Although every effort is made to update resources, JAN encourages 
contacting product manufacturers/vendors and service providers directly to ensure that 
they meet the intended purposes. This guarantees that the most up-to-date information 
is obtained.  
 
The following document is not copyrighted and reproduction is encouraged. Section  
105 of the Copyright Law provides that no copyright protection is available for works 
created by the U.S. Government. Therefore, all works created by JAN fall under this 
provision. While individuals may use such work with impunity, individuals may not  
claim copyright in the original government work, only in the original material added. 
Individuals may access the full text of the law from the U.S. Copyright Office  
http://www.loc.gov/copyright. Please note that specific information cited by JAN may be 
copyrighted from other sources. Citing secondary sources from a JAN publication may 
violate another organization's or individual's copyright. Permission must be obtained 
from these sources on a case-by-case basis. When using JAN materials, JAN asks that 
the materials not be reproduced for profit, that the tone and substance of the information 
are not altered, and that proper credit is given to JAN as the source of the information. 
For further information regarding this or any other document provided by JAN, please 
contact JAN.  
 
Updated 1/14/09. 
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JAN Bulletin:  
This document is subject to frequent updates. 

 
BACKGROUND 
 
On January 1, 2009, the Americans with Disabilities Act (ADA) of 2008 went into effect, 
making some major changes to the way the definition of disability has been interpreted 
in the past.  The changes apply to both the ADA and the Rehabilitation Act.  Very few 
people argue that these changes were not needed – the courts had interpreted the 
definition of disability so narrowly that hardly anyone could meet it – but the challenge 
now is understanding what the changes are and who is covered as of January 1st.  We 
do not yet have any regulations no do we have any court interpretation; all we currently 
have are the words of the Amendments Act and it legislative history.  With that said, let's 
take a look at what we know so far. 
 
OVERALL PURPOSE 
 
According to Congress, the ADA Amendments Act was passed "to carry out the ADA's 
objectives of providing 'a clear and comprehensive national mandate for the elimination 
of discrimination' by reinstating a broad scope of protection to be available under the 
ADA." In other words, the purpose of the original ADA was to eliminate discrimination.  
However, if hardly anyone was covered, then hardly anyone was actually being 
protected from discrimination.  So, in the Amendments Act Congress fixed the definition 
of disability to cover more people and as a result, prevent more discrimination. That 
means that once the Act went into effect, the question of who has a disability is no 
longer the main focus; instead, the focus is on whether discrimination occurred. 
 
DEFINITION OF DISABILITY 
 

1. New Definition. Basic Three-Part Definition Will Stay the Same 
  
 Definition: Disability. 
 
 "(1) Disability.—The term 'disability' means, with respect to an individual— 
 

(A) A physical or mental impairment that substantially limits one or more major 
life activities of such individual; 

  
(B) A record of such an impairment; or 
 
(C) Being regarded as having such an impairment." 
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The Amendments Act did not change the actual definition of disability – the definition is 
exactly the same as it was.  What did change is the meaning of some of the words used 
in the definition and the way those words are to be applied to individuals. 
 

2. Substantially Limits.  Will Not Be As High a Standard 
  
 Definition: None Yet, EEOC Writing Regulations. 
 
In the Amendments Act, Congress expressly gave the Equal Employment Opportunity 
Commission (EEOC) the authority to revise its regulations regarding the definition of 
substantially limits to make them consistent with the Act's purpose.  In the past, the 
EEOC regulations had defined substantially limits as "significantly restricted," but 
Congress told the EEOC, that is too high a standard – go back and make it an easier 
standard to meet.  The EEOC is working on the revisions, which will be available on the 
EEOC and JAN Websites when final.  However, it is not a quick process to revise 
regulations so we do not expect them to be available in the immediate future. 
 
In the meantime, we have to go with what is available.  We know that the substantially 
limited standard is not supposed to be as hard to meet and that more people are 
suppose to be covered, but what else do we know? 
 

3. Mitigating Measures.  Will Not Be Considered. 
 
 Definition: Mitigating Measures, Things Such As: 
 
 "(I) medication, medical supplies, equipment, or appliances, low-vision devices  
 (which do not include ordinary eyeglasses or contact lenses), prosthetics 
 including limbs and devices, hearing aids and cochlear implants or other 
 implantable hearing devices, mobility devices, or oxygen therapy equipment and 
 supplies; 
 
 (II) use of assistive technology; 
 
 (III) reasonable accommodations or auxiliary aids or services; or 
 
 (IV) learned behavioral or adaptive neurological modifications. 
 
 Except: 
 
 (ii) The ameliorative effects of the mitigating measures of ordinary eyeglasses or 
 contact lenses shall be considered in determining whether an impairment 
 substantially limits a major life activity." 
 
Another thing we know is that when determining whether a person is substantially 
limited in a major life activity, we ignore the beneficial effects of mitigating measures 
except ordinary eyeglasses or contact lens.  In the past, the U.S. Supreme Court held 
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the opposite, that you do not ignore mitigating measures.  This holding resulted in a lot 
of people not being covered by the ADA – people with conditions such as epilepsy, 
diabetes, and mental illness, who controlled their symptoms through measures like 
medication, good diet, and regular sleep.  Prior to the Supreme Court holding, few 
people questioned whether individuals with these types of conditions had disabilities, 
but after the holding it was clear that many of them did not, at least not under the ADA 
definition.  The Amendments Act rejected the Supreme Court's holding regarding the 
use of mitigating measures. 
 
For example, a person with epilepsy who takes medication to control her seizures will 
most likely be covered under the first part of the new definition of disability because we 
will consider what her limitations would be without her medication. 
 
And note that the Amendments Act states that we ignore the ameliorative (i.e., 
beneficial) effects of mitigating measures; if the mitigating measure itself causes any 
limitations, then those will be considered. 
 

Now we know: 
 the substantially limits standard is not as high as it was; and 
 when considering whether a person is substantially limited, 

we ignore the beneficial effects of any mitigating measures 
(except ordinary eyeglasses and contact lens) the person 
uses. 

 
4. Major Life Activities.  Will Be Expanded to Include Bodily Functions 

 
 Definition: Major Life Activities 
 
 "(A) In general.—For purposes of paragraph (1), major life activities include, but 
 are not limited to, caring for oneself, performing manual tasks, seeing, hearing, 
 eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learning, 
 reading, concentrating, thinking, communicating, and working. 
 
 (B) Major bodily functions.—For purposes of paragraph (1), a major life activity 
 also includes the operation of a major bodily function, including but not limited to, 
 functions of the immune system, normal cell growth, digestive, bowel, bladder, 
 neurological, brain, respiratory, circulatory, endocrine, and reproductive 
 functions." 
 
In the past, there was some debate over what activities were considered "major life 
activities" for ADA purposes, but one of the most confusing issues was whether 
someone with a medical condition that only affected internal functions would be 
covered.  Conditions such as gastrointestinal disorders, cancer, sleep disorders, and 
heart disease often only affect bodily functions without producing any outward 
limitations and courts grappled with whether bodily functions were classified as major 
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life activities.  Now Congress has cleared up the confusion by specifically stating in the 
Amendments Act that bodily functions are indeed major life activities.   
 
For example, a person with insulin-dependent diabetes will most likely be covered under 
the first part of the new definition of disability because we will consider what his 
limitations would be without his insulin and because endocrine system function is 
definitely considered a major life activity as of January 1, 2009. 
 
Another thing the Amendments Act states is that an impairment that substantially limits 
one major life activity need not limit other major life activities in order to be considered a 
disability. 
 
Note that the lists provided in the definition of major life activity are not exhaustive; they 
are just examples of some of the activities that can be considered. 
 

Now we know: 
 the substantially limits standard is not as high a standard as 

it was;  
 when considering whether a person is substantially limited, 

we ignore the beneficial effects of any mitigating measures 
(except ordinary eyeglasses and contact lens) the person 
uses; and 

 when considering whether a person is substantially limited 
in a major life activity, we can consider bodily functions as 
well as other major life activities, and having one major life 
activity substantially limited is enough. 

 
5. Episodic or in Remission.  Limitations Will Be Considered As if Active 

 
     In the past, a person whose condition was in remission or whose limitations came 
and went might not have been covered by the ADA, depending on how ling that 
person's limitations were in an active state.  This meant that a person with, for example, 
mental illness, might not be entitled to accommodations in the workplace when his 
condition was active because he did not meet the ADA's definition of disability.  
Congress addressed this in the Amendments Act by stating that "an impairment that is 
episodic or in remission is a disability if it would substantially limit a major life activity 
when active." 
 
For example, a person with Crohn's disease who has periodic flareups that require 
hospitalization will likely be covered under the first part of the new definition of disability 
because we will consider what his limitations are during his flareups and because bowel 
function is definitely considered a major life activity as of January 1, 2009. 
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Now we know: 
 the substantially limits standard is not as high as it was; 
 when considering whether a person is substantially limited, 

we ignore the beneficial effects of any mitigating measures 
(except ordinary eyeglasses and contact lens) the person 
uses; 

 when considering whether a person is substantially limited 
in a major life activity, we can consider bodily functions as 
well as other major life activities, and having one major life 
activity substantially limited is enough; and 

 when considering whether a person whose condition is 
episodic or in remission is substantially limited in a major life 
activity, we consider the person's limitations as they are 
when the condition is in an active state. 

 
6. Regarded As.  Will Be Very Broad, With No Substantially Limits 

Requirement 
 
Definition: Regarded As. 
 
"(A) An individual meets the requirement of 'being regarded as having such an 
impairment' if the individual establishes that he or she has been subjected to an 
action prohibited under this Act because of an actual perceived physical or 
mental impairment whether or not the impairment limits or is perceived to limit a 
major life activity. 
 
(B) Regarded as does not apply to impairments that are transitory and minor.  A 
transitory impairment is an impairment with an actual or expected duration of 6 
months or less." 
 

The Amendments Act makes regarded as coverage under the ADA very broad.  To be 
covered, an individual only has to establish that an employer discriminated against him 
because of a medical condition, whether he actually has one or the employer just 
thought he did.  He does not have to meet the substantially-limited-in-a-major-life 
activity standard.  One exception under regarded as is that impairments that are 
transitory (lasting or expected to last 6 months or less) and minor, are not covered.    
Arguably, impairments that are transitory or minor, but not both, will be covered. 
 
For example, if an employer denies employment to a job applicant solely because the 
applicant has had back problems in the past, without looking at whether he can safely 
perform the job, the applicant will most likely be covered under the regarded as part of  
the definition. 
 
Congress broadened coverage under the regarded as part of the definition to help 
address the prejudice, antiquated attitudes, and the failure to remove societal and 
institutional barriers that still exist. 
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Now we know: 
 the substantially limits standard is not as high as it was; 
 when considering whether a person is substantially limited, 

we ignore the beneficial effects of any mitigating measures 
(except ordinary eyeglasses and contact lens) the person 
uses. 

 when considering whether a person is substantially limited 
in a major life activity, we can consider bodily functions as 
well as other major life activities, and having one major life 
activity substantially limited is enough;  

 when considering whether a person whose condition is 
episodic or in remission is substantially limited in a major life 
activity, we consider the person's limitations as they are 
when the condition is in an active state; and 

 regarded as is very broad, does not require individuals to 
meet the substantially-limited-in-a-major-life-activity 
standard, but does not include impairments that are 
transitory and minor. 

 
REASONABLE ACCOMMODATION 
 
The Amendments Act did not change the definition of reasonable accommodation.  
However, the Act does clarify that only individuals who meet the first (actual disability) 
and second (record of a disability) parts of the definition are entitled to 
accommodations; individuals who only meet the third part (regarded as) are not entitled 
to accommodations.  Even though the definition did not change, it is clear that with a 
broader definition of disability, more focus will be placed on providing reasonable 
accommodations. 
 
One thing to keep in mind regarding a request for reasonable accommodation is that the 
accommodation does not have to be tied to the substantially limited major life activity 
that established that the employee has a disability.  For example, a person with cancer 
may establish that she has a disability because she is substantially limited in normal cell 
growth, which is listed as a major life activity under the "bodily functions" category in the 
Amendments Act.  However, her accommodation request is related to fatigue and 
nausea resulting from her medical treatment.  Once the employee establishes that she 
has a disability, then the employer must consider providing accommodations for any 
limitations she has as a result of her impairment, not just the limitation that established 
her disability.   
 
Another thing to keep in mind is the flexibility built into the reasonable accommodation 
obligation under the ADA.  For example: 
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 employers can choose among effective accommodation options and do not 
always have to provide the requested accommodation, 

 employers do not have to provide accommodations that pose an undue hardship, 
 employers do not have to provide as reasonable accommodation personal use 

items needed in accomplishing daily activities both on and off the job, 
 employers do not have to make an accommodation for an individual who is not 

otherwise qualified for a position, and 
 employers do not have to remove essential functions, create new jobs, or lower 

productions standards as an accommodation. 
 
The EEOC has many publications to help employers understand reasonable 
accommodation under the ADA and Rehabilitation Act: 
 
Reasonable Accommodation and Undue Hardship under the ADA at 
http://www.eeoc.gov/policy/docs/accommodation.html 
 
Practical Advice for Drafting and Implementing Reasonable Accommodation 
Procedures under Executive Order 13164 at 
http://www.eeoc.gov/federal/implementing_accommodation.html 
 
Establishing Procedures to Facilitate the Provision of Reasonable Accommodation-
Policy Guidance on Executive Order 13164 at 
http://www.eeoc.gov/policy/docs/accommodation_procedures.html 
 
EEOC's Internal Accommodation Procedures at 
http://www.eeoc.gov/policy/docs/accommodation_procedures_eeoc.html 
 
PRACTICAL TIPS 
 
What can employers do now?  Even though the EEOC regulations are not available yet, 
there are some practical things that employers can do now: 
 
1. Review job descriptions, qualification standards, and accommodation 

procedures. 
 

The ADA does not require employers to hire unqualified applicants with disabilities nor 
does it require employers to retain employees who can no longer perform the essential 
functions of their jobs because of a disability.  However, the ADA does prohibit 
employers from: using unnecessary qualification standards to weed out applicants with 
disabilities, relying on inaccurate job descriptions to determine that an employee with a 
disability can no longer perform her job, and failing to provide reasonable 
accommodations absent undue hardship.  Therefore, it is important for employers to 
review their job descriptions, qualification standards, and accommodation procedures to 
make sure they comply with the ADA. 
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This is where JAN can help.  JAN provides one-on-one, free consultation about all 
aspect of workplace accommodations.  For more information about JAN services, visit 
the JAN Website at http://www.jan.wvu.edu.   
JAN also offers several publications for employers. 
 
Job Descriptions at http://www.jan.wvu.edu/media/JobDescriptions.html 
 
Five Practical Tips for Providing and Maintaining Effective Job Accommodations at 
http://www.jan.wvu.edu/media/FivePracticalTips.doc 
 
Five Practical Tips Webcast at http://www.jan.wvu.edu/training/library/htm 
 
Employers' Practical Guide to Reasonable Accommodation under the Americans with 
Disabilities Act (ADA) at http://www.jan.wvu.edu/ERguide 
 
2. Focus on performance and conduct. 
 
As mentioned previously, the Amendments Act broadens the definition of disability and 
places the focus on the actions of employers.  One problem employers can have is 
making assumptions or comments about employees' medical conditions, which could 
lead employees to believe that decisions were made on the basis of their real or 
perceived disabilities, even if that's not the case.  To help avoid this problem, employers 
should focus on any performance or conduct problems that employees have and apply 
their policies in a uniform manner rather than assuming that a medical problem or 
disability is contributing to or causing the problem.  In general, it is the employee's 
responsibility to let the employer know that a conduct or performance problem is 
disability-related and to request an accommodation to overcome the problem so there is 
usually no reason for an employer to bring up medical issues first. 
 
For more information, see The ADA: Applying Performance and Conduct Standards to 
Employees with Disabilities at http://www.eeoc.gov/facts/performance-conduct.html 
 
3. Train frontline supervisors and managers. 
 
No amount of preparation will be effective unless employers train their frontline 
managers and supervisors because the frontline usually has the most contact with 
employees on a day to day basis.  If nothing else, employers should train their frontline 
to refrain from mentioning medical conditions unless relevant, to recognize 
accommodation requests, and to remember who to contact for assistance (many 
employers, as part of their accommodation procedures, appoint a responsible person to 
handle accommodation requests, keep confidential medical information, and help avoid 
discriminatory employment decisions). 
 
Another important reason to train frontline supervisors and manages is to help reduce 
retaliation claims.  The frontline needs to understand that making negative or derogatory 
remarks in response to an accommodation request can be considered retaliation. 
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4. Document actions and decisions. 
 
Because the focus of the ADA will shift away from the definition of disability and toward 
whether employers complied with their obligations, documentation of actions and 
decisions can be very important if an employee alleges discrimination.  In the past, 
many such allegations were never looked at because the employee could not meet the 
narrow definition of disability.  Now, especially with the broad coverage under the 
regarded as part of the definition, most cases will hinge on whether an employer 
discriminated.  Therefore, employers should keep accurate records because it can be 
difficult to remember what happened without good recordkeeping and written records 
are generally considered more reliable than memory alone. 
 
Another important aspect of documentation is effective communication with employees.  
Many problems occur because employers do not let employees know, for example, how 
their performance needs to improve, the status of their accommodation requests, or why 
an accommodation request was denied.  Employees need to be informed so they can 
have the opportunity to address performance problems or suggest alternative 
accommodation options. 
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This document was developed by the Job Accommodation Network, funded by a 
contract agreement from the U.S. Department of Labor, Office of Disability Employment 
Policy (DOL079RP20426). The opinions expressed herein do not necessarily reflect the 
position or policy of the U.S. Department of Labor. Nor does mention of trade names, 
commercial products, or organizations imply endorsement by the U.S. Department of 
Labor. 



The U.S. Equal Employment Opportunity Commission 
 

Facts About the Americans with Disabilities Act 
Title I of the Americans with Disabilities Act of 1990 prohibits private employers, state and 
local governments, employment agencies and labor unions from discriminating against 
qualified individuals with disabilities in job application procedures, hiring, firing, 
advancement, compensation, job training, and other terms, conditions, and privileges of 
employment. The ADA covers employers with 15 or more employees, including state and 
local governments. It also applies to employment agencies and to labor organizations. The 
ADA’s nondiscrimination standards also apply to federal sector employees under section 501 
of the Rehabilitation Act, as amended, and its implementing rules.  

An individual with a disability is a person who: 

• Has a physical or mental impairment that substantially limits one or more major life 
activities;  

• Has a record of such an impairment; or  

• Is regarded as having such an impairment.  

A qualified employee or applicant with a disability is an individual who, with or without 
reasonable accommodation, can perform the essential functions of the job in question. 
Reasonable accommodation may include, but is not limited to: 

• Making existing facilities used by employees readily accessible to and usable by 
persons with disabilities.  

• Job restructuring, modifying work schedules, reassignment to a vacant position;  

• Acquiring or modifying equipment or devices, adjusting or modifying examinations, 
training materials, or policies, and providing qualified readers or interpreters.  

An employer is required to make a reasonable accommodation to the known disability of a 
qualified applicant or employee if it would not impose an “undue hardship” on the operation 
of the employer’s business. Reasonable accommodations are adjustments or modifications 
provided by an employer to enable people with disabilities to enjoy equal employment 
opportunities. Accommodations vary depending upon the needs of the individual applicant 
or employee. Not all people with disabilities (or even all people with the same disability) will 
require the same accommodation. For example:  

• A deaf applicant may need a sign language interpreter during the job interview.  

• An employee with diabetes may need regularly scheduled breaks during the workday 
to eat properly and monitor blood sugar and insulin levels.  

• A blind employee may need someone to read information posted on a bulletin board.  

• An employee with cancer may need leave to have radiation or chemotherapy 
treatments.  



An employer does not have to provide a reasonable accommodation if it imposes an “undue 
hardship.” Undue hardship is defined as an action requiring significant difficulty or expense 
when considered in light of factors such as an employer’s size, financial resources, and the 
nature and structure of its operation. 

An employer is not required to lower quality or production standards to make an 
accommodation; nor is an employer obligated to provide personal use items such as glasses 
or hearing aids. 

An employer generally does not have to provide a reasonable accommodation unless an 
individual with a disability has asked for one. if an employer believes that a medical 
condition is causing a performance or conduct problem, it may ask the employee how to 
solve the problem and if the employee needs a reasonable accommodation. Once a 
reasonable accommodation is requested, the employer and the individual should discuss the 
individual's needs and identify the appropriate reasonable accommodation. Where more 
than one accommodation would work, the employer may choose the one that is less costly 
or that is easier to provide. 

Title I of the ADA also covers: 

• Medical Examinations and Inquiries 
Employers may not ask job applicants about the existence, nature, or severity of a 
disability. Applicants may be asked about their ability to perform specific job 
functions. A job offer may be conditioned on the results of a medical examination, 
but only if the examination is required for all entering employees in similar jobs. 
Medical examinations of employees must be job related and consistent with the 
employer’s business needs.  
 
Medical records are confidential. The basic rule is that with limited exceptions, 
employers must keep confidential any medical information they learn about an 
applicant or employee. Information can be confidential even if it contains no medical 
diagnosis or treatment course and even if it is not generated by a health care 
professional. For example, an employee’s request for a reasonable accommodation 
would be considered medical information subject to the ADA’s confidentiality 
requirements.  

• Drug and Alcohol Abuse 
Employees and applicants currently engaging in the illegal use of drugs are not 
covered by the ADA when an employer acts on the basis of such use. Tests for illegal 
drugs are not subject to the ADA’s restrictions on medical examinations. Employers 
may hold illegal drug users and alcoholics to the same performance standards as 
other employees.  

It is also unlawful to retaliate against an individual for opposing employment practices that 
discriminate based on disability or for filing a discrimination charge, testifying, or 
participating in any way in an investigation, proceeding, or litigation under the ADA. 

Federal Tax Incentives to Encourage the Employment of People with Disabilities and to 
Promote the Accessibility of Public Accommodations 

The Internal Revenue Code includes several provisions aimed at making businesses more 
accessible to people with disabilities. The following provides general – non-legal – 



information about three of the most significant tax incentives. (Employers should check with 
their accountants or tax advisors to determine eligibility for these incentives or visit the 
Internal Revenue Service's website, www.irs.gov, for more information. Similar state and 
local tax incentives may be available.) 

• Small Business Tax Credit (Internal Revenue Code Section 44: Disabled Access 
Credit) 
Small businesses with either $1,000,000 or less in revenue or 30 or fewer full-time 
employees may take a tax credit of up to $5,000 annually for the cost of providing 
reasonable accommodations such as sign language interpreters, readers, materials in 
alternative format (such as Braille or large print), the purchase of adaptive 
equipment, the modification of existing equipment, or the removal of architectural 
barriers.  

• Work Opportunity Tax Credit (Internal Revenue Code Section 51) 
Employers who hire certain targeted low-income groups, including individuals 
referred from vocational rehabilitation agencies and individuals receiving 
Supplemental Security Income (SSI) may be eligible for an annual tax credit of up to 
$2,400 for each qualifying employee who works at least 400 hours during the tax 
year. Additionally, a maximum credit of $1,200 may be available for each qualifying 
summer youth employee.  

• Architectural/Transportation Tax Deduction (Internal Revenue Code Section 190 
Barrier Removal):  
This annual deduction of up to $15,000 is available to businesses of any size for the 
costs of removing barriers for people with disabilities, including the following: 
providing accessible parking spaces, ramps, and curb cuts; providing wheelchair-
accessible telephones, water fountains, and restrooms; making walkways at least 48 
inches wide; and making entrances accessible.  

 



S. 3406 

One Hundred Tenth Congress 
of the 

United States of America 
AT THE SECOND SESSION 

Begun and held at the City of Washington on Thursday, 
the third day of January, two thousand and eight 

An Act 
To restore the intent and protections of the Americans with Disabilities Act of 

1990. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘ADA Amendments Act of 2008’’. 
SEC. 2. FINDINGS AND PURPOSES. 

(a) FINDINGS.—Congress finds that— 
(1) in enacting the Americans with Disabilities Act of 1990 

(ADA), Congress intended that the Act ‘‘provide a clear and 
comprehensive national mandate for the elimination of discrimi-
nation against individuals with disabilities’’ and provide broad 
coverage; 

(2) in enacting the ADA, Congress recognized that physical 
and mental disabilities in no way diminish a person’s right 
to fully participate in all aspects of society, but that people 
with physical or mental disabilities are frequently precluded 
from doing so because of prejudice, antiquated attitudes, or 
the failure to remove societal and institutional barriers; 

(3) while Congress expected that the definition of disability 
under the ADA would be interpreted consistently with how 
courts had applied the definition of a handicapped individual 
under the Rehabilitation Act of 1973, that expectation has 
not been fulfilled; 

(4) the holdings of the Supreme Court in Sutton v. United 
Air Lines, Inc., 527 U.S. 471 (1999) and its companion cases 
have narrowed the broad scope of protection intended to be 
afforded by the ADA, thus eliminating protection for many 
individuals whom Congress intended to protect; 

(5) the holding of the Supreme Court in Toyota Motor 
Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002) 
further narrowed the broad scope of protection intended to 
be afforded by the ADA; 

(6) as a result of these Supreme Court cases, lower courts 
have incorrectly found in individual cases that people with 
a range of substantially limiting impairments are not people 
with disabilities; 

(7) in particular, the Supreme Court, in the case of Toyota 
Motor Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 
184 (2002), interpreted the term ‘‘substantially limits’’ to 
require a greater degree of limitation than was intended by 
Congress; and 



S. 3406—2 

(8) Congress finds that the current Equal Employment 
Opportunity Commission ADA regulations defining the term 
‘‘substantially limits’’ as ‘‘significantly restricted’’ are incon-
sistent with congressional intent, by expressing too high a 
standard. 
(b) PURPOSES.—The purposes of this Act are— 

(1) to carry out the ADA’s objectives of providing ‘‘a clear 
and comprehensive national mandate for the elimination of 
discrimination’’ and ‘‘clear, strong, consistent, enforceable 
standards addressing discrimination’’ by reinstating a broad 
scope of protection to be available under the ADA; 

(2) to reject the requirement enunciated by the Supreme 
Court in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) 
and its companion cases that whether an impairment substan-
tially limits a major life activity is to be determined with 
reference to the ameliorative effects of mitigating measures; 

(3) to reject the Supreme Court’s reasoning in Sutton v. 
United Air Lines, Inc., 527 U.S. 471 (1999) with regard to 
coverage under the third prong of the definition of disability 
and to reinstate the reasoning of the Supreme Court in School 
Board of Nassau County v. Arline, 480 U.S. 273 (1987) which 
set forth a broad view of the third prong of the definition 
of handicap under the Rehabilitation Act of 1973; 

(4) to reject the standards enunciated by the Supreme 
Court in Toyota Motor Manufacturing, Kentucky, Inc. v. Wil-
liams, 534 U.S. 184 (2002), that the terms ‘‘substantially’’ and 
‘‘major’’ in the definition of disability under the ADA ‘‘need 
to be interpreted strictly to create a demanding standard for 
qualifying as disabled,’’ and that to be substantially limited 
in performing a major life activity under the ADA ‘‘an individual 
must have an impairment that prevents or severely restricts 
the individual from doing activities that are of central impor-
tance to most people’s daily lives’’; 

(5) to convey congressional intent that the standard created 
by the Supreme Court in the case of Toyota Motor Manufac-
turing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002) for 
‘‘substantially limits’’, and applied by lower courts in numerous 
decisions, has created an inappropriately high level of limitation 
necessary to obtain coverage under the ADA, to convey that 
it is the intent of Congress that the primary object of attention 
in cases brought under the ADA should be whether entities 
covered under the ADA have complied with their obligations, 
and to convey that the question of whether an individual’s 
impairment is a disability under the ADA should not demand 
extensive analysis; and 

(6) to express Congress’ expectation that the Equal Employ-
ment Opportunity Commission will revise that portion of its 
current regulations that defines the term ‘‘substantially limits’’ 
as ‘‘significantly restricted’’ to be consistent with this Act, 
including the amendments made by this Act. 

SEC. 3. CODIFIED FINDINGS. 

Section 2(a) of the Americans with Disabilities Act of 1990 
(42 U.S.C. 12101) is amended— 

(1) by amending paragraph (1) to read as follows: 
‘‘(1) physical or mental disabilities in no way diminish 

a person’s right to fully participate in all aspects of society, 
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yet many people with physical or mental disabilities have been 
precluded from doing so because of discrimination; others who 
have a record of a disability or are regarded as having a 
disability also have been subjected to discrimination;’’; 

(2) by striking paragraph (7); and 
(3) by redesignating paragraphs (8) and (9) as paragraphs 

(7) and (8), respectively. 

SEC. 4. DISABILITY DEFINED AND RULES OF CONSTRUCTION. 

(a) DEFINITION OF DISABILITY.—Section 3 of the Americans 
with Disabilities Act of 1990 (42 U.S.C. 12102) is amended to 
read as follows: 

‘‘SEC. 3. DEFINITION OF DISABILITY. 

‘‘As used in this Act: 
‘‘(1) DISABILITY.—The term ‘disability’ means, with respect 

to an individual— 
‘‘(A) a physical or mental impairment that substantially 

limits one or more major life activities of such individual; 
‘‘(B) a record of such an impairment; or 
‘‘(C) being regarded as having such an impairment 

(as described in paragraph (3)). 
‘‘(2) MAJOR LIFE ACTIVITIES.— 

‘‘(A) IN GENERAL.—For purposes of paragraph (1), major 
life activities include, but are not limited to, caring for 
oneself, performing manual tasks, seeing, hearing, eating, 
sleeping, walking, standing, lifting, bending, speaking, 
breathing, learning, reading, concentrating, thinking, 
communicating, and working. 

‘‘(B) MAJOR BODILY FUNCTIONS.—For purposes of para-
graph (1), a major life activity also includes the operation 
of a major bodily function, including but not limited to, 
functions of the immune system, normal cell growth, diges-
tive, bowel, bladder, neurological, brain, respiratory, cir-
culatory, endocrine, and reproductive functions. 
‘‘(3) REGARDED AS HAVING SUCH AN IMPAIRMENT.—For pur-

poses of paragraph (1)(C): 
‘‘(A) An individual meets the requirement of ‘being 

regarded as having such an impairment’ if the individual 
establishes that he or she has been subjected to an action 
prohibited under this Act because of an actual or perceived 
physical or mental impairment whether or not the impair-
ment limits or is perceived to limit a major life activity. 

‘‘(B) Paragraph (1)(C) shall not apply to impairments 
that are transitory and minor. A transitory impairment 
is an impairment with an actual or expected duration of 
6 months or less. 
‘‘(4) RULES OF CONSTRUCTION REGARDING THE DEFINITION 

OF DISABILITY.—The definition of ‘disability’ in paragraph (1) 
shall be construed in accordance with the following: 

‘‘(A) The definition of disability in this Act shall be 
construed in favor of broad coverage of individuals under 
this Act, to the maximum extent permitted by the terms 
of this Act. 

‘‘(B) The term ‘substantially limits’ shall be interpreted 
consistently with the findings and purposes of the ADA 
Amendments Act of 2008. 
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‘‘(C) An impairment that substantially limits one major 
life activity need not limit other major life activities in 
order to be considered a disability. 

‘‘(D) An impairment that is episodic or in remission 
is a disability if it would substantially limit a major life 
activity when active. 

‘‘(E)(i) The determination of whether an impairment 
substantially limits a major life activity shall be made 
without regard to the ameliorative effects of mitigating 
measures such as— 

‘‘(I) medication, medical supplies, equipment, or 
appliances, low-vision devices (which do not include 
ordinary eyeglasses or contact lenses), prosthetics 
including limbs and devices, hearing aids and cochlear 
implants or other implantable hearing devices, mobility 
devices, or oxygen therapy equipment and supplies; 

‘‘(II) use of assistive technology; 
‘‘(III) reasonable accommodations or auxiliary aids 

or services; or 
‘‘(IV) learned behavioral or adaptive neurological 

modifications. 
‘‘(ii) The ameliorative effects of the mitigating measures 

of ordinary eyeglasses or contact lenses shall be considered 
in determining whether an impairment substantially limits 
a major life activity. 

‘‘(iii) As used in this subparagraph— 
‘‘(I) the term ‘ordinary eyeglasses or contact lenses’ 

means lenses that are intended to fully correct visual 
acuity or eliminate refractive error; and 

‘‘(II) the term ‘low-vision devices’ means devices 
that magnify, enhance, or otherwise augment a visual 
image.’’. 

(b) CONFORMING AMENDMENT.—The Americans with Disabil-
ities Act of 1990 (42 U.S.C. 12101 et seq.) is further amended 
by adding after section 3 the following: 

‘‘SEC. 4. ADDITIONAL DEFINITIONS. 

‘‘As used in this Act: 
‘‘(1) AUXILIARY AIDS AND SERVICES.—The term ‘auxiliary 

aids and services’ includes— 
‘‘(A) qualified interpreters or other effective methods 

of making aurally delivered materials available to individ-
uals with hearing impairments; 

‘‘(B) qualified readers, taped texts, or other effective 
methods of making visually delivered materials available 
to individuals with visual impairments; 

‘‘(C) acquisition or modification of equipment or 
devices; and 

‘‘(D) other similar services and actions. 
‘‘(2) STATE.—The term ‘State’ means each of the several 

States, the District of Columbia, the Commonwealth of Puerto 
Rico, Guam, American Samoa, the Virgin Islands of the United 
States, the Trust Territory of the Pacific Islands, and the 
Commonwealth of the Northern Mariana Islands.’’. 
(c) AMENDMENT TO THE TABLE OF CONTENTS.—The table of 

contents contained in section 1(b) of the Americans with Disabilities 
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Act of 1990 is amended by striking the item relating to section 
3 and inserting the following items: 

‘‘Sec. 3. Definition of disability. 
‘‘Sec. 4. Additional definitions.’’. 

SEC. 5. DISCRIMINATION ON THE BASIS OF DISABILITY. 

(a) ON THE BASIS OF DISABILITY.—Section 102 of the Americans 
with Disabilities Act of 1990 (42 U.S.C. 12112) is amended— 

(1) in subsection (a), by striking ‘‘with a disability because 
of the disability of such individual’’ and inserting ‘‘on the basis 
of disability’’; and 

(2) in subsection (b) in the matter preceding paragraph 
(1), by striking ‘‘discriminate’’ and inserting ‘‘discriminate 
against a qualified individual on the basis of disability’’. 
(b) QUALIFICATION STANDARDS AND TESTS RELATED TO UNCOR-

RECTED VISION.—Section 103 of the Americans with Disabilities 
Act of 1990 (42 U.S.C. 12113) is amended by redesignating sub-
sections (c) and (d) as subsections (d) and (e), respectively, and 
inserting after subsection (b) the following new subsection: 

‘‘(c) QUALIFICATION STANDARDS AND TESTS RELATED TO UNCOR-
RECTED VISION.—Notwithstanding section 3(4)(E)(ii), a covered 
entity shall not use qualification standards, employment tests, or 
other selection criteria based on an individual’s uncorrected vision 
unless the standard, test, or other selection criteria, as used by 
the covered entity, is shown to be job-related for the position in 
question and consistent with business necessity.’’. 

(c) CONFORMING AMENDMENTS.— 
(1) Section 101(8) of the Americans with Disabilities Act 

of 1990 (42 U.S.C. 12111(8)) is amended— 
(A) in the paragraph heading, by striking ‘‘WITH A 

DISABILITY’’; and 
(B) by striking ‘‘with a disability’’ after ‘‘individual’’ 

both places it appears. 
(2) Section 104(a) of the Americans with Disabilities Act 

of 1990 (42 U.S.C. 12114(a)) is amended by striking ‘‘the term 
‘qualified individual with a disability’ shall’’ and inserting ‘‘a 
qualified individual with a disability shall’’. 

SEC. 6. RULES OF CONSTRUCTION. 

(a) Title V of the Americans with Disabilities Act of 1990 
(42 U.S.C. 12201 et seq.) is amended— 

(1) by adding at the end of section 501 the following: 
‘‘(e) BENEFITS UNDER STATE WORKER’S COMPENSATION LAWS.— 

Nothing in this Act alters the standards for determining eligibility 
for benefits under State worker’s compensation laws or under State 
and Federal disability benefit programs. 

‘‘(f) FUNDAMENTAL ALTERATION.—Nothing in this Act alters 
the provision of section 302(b)(2)(A)(ii), specifying that reasonable 
modifications in policies, practices, or procedures shall be required, 
unless an entity can demonstrate that making such modifications 
in policies, practices, or procedures, including academic require-
ments in postsecondary education, would fundamentally alter the 
nature of the goods, services, facilities, privileges, advantages, or 
accommodations involved. 

‘‘(g) CLAIMS OF NO DISABILITY.—Nothing in this Act shall pro-
vide the basis for a claim by an individual without a disability 
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that the individual was subject to discrimination because of the 
individual’s lack of disability. 

‘‘(h) REASONABLE ACCOMMODATIONS AND MODIFICATIONS.—A 
covered entity under title I, a public entity under title II, and 
any person who owns, leases (or leases to), or operates a place 
of public accommodation under title III, need not provide a reason-
able accommodation or a reasonable modification to policies, prac-
tices, or procedures to an individual who meets the definition of 
disability in section 3(1) solely under subparagraph (C) of such 
section.’’; 

(2) by redesignating section 506 through 514 as sections 
507 through 515, respectively, and adding after section 505 
the following: 

‘‘SEC. 506. RULE OF CONSTRUCTION REGARDING REGULATORY 
AUTHORITY. 

‘‘The authority to issue regulations granted to the Equal 
Employment Opportunity Commission, the Attorney General, and 
the Secretary of Transportation under this Act includes the 
authority to issue regulations implementing the definitions of dis-
ability in section 3 (including rules of construction) and the defini-
tions in section 4, consistent with the ADA Amendments Act of 
2008.’’; and 

(3) in section 511 (as redesignated by paragraph (2)) (42 
U.S.C. 12211), in subsection (c), by striking ‘‘511(b)(3)’’ and 
inserting ‘‘512(b)(3)’’. 
(b) The table of contents contained in section 1(b) of the Ameri-

cans with Disabilities Act of 1990 is amended by redesignating 
the items relating to sections 506 through 514 as the items relating 
to sections 507 through 515, respectively, and by inserting after 
the item relating to section 505 the following new item: 

‘‘Sec. 506. Rule of construction regarding regulatory authority.’’. 

SEC. 7. CONFORMING AMENDMENTS. 

Section 7 of the Rehabilitation Act of 1973 (29 U.S.C. 705) 
is amended— 

(1) in paragraph (9)(B), by striking ‘‘a physical’’ and all 
that follows through ‘‘major life activities’’, and inserting ‘‘the 
meaning given it in section 3 of the Americans with Disabilities 
Act of 1990 (42 U.S.C. 12102)’’; and 

(2) in paragraph (20)(B), by striking ‘‘any person who’’ 
and all that follows through the period at the end, and inserting 
‘‘any person who has a disability as defined in section 3 of 
the Americans with Disabilities Act of 1990 (42 U.S.C. 12102).’’. 
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SEC. 8. EFFECTIVE DATE. 

This Act and the amendments made by this Act shall become 
effective on January 1, 2009. 

Speaker of the House of Representatives. 

Vice President of the United States and
President of the Senate. 
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 Employers have often used “safety” as a justification for policies that facially dis-
criminate against people with disabilities (e.g., barring people who are deaf or insulin-
dependent people with diabetes from driving commercial vehicles) or that have a 
discriminatory impact on people with disabilities (e.g., establishing vision standards for 
driving commercial vehicles). These across-the-board rules appear to conflict with one 
of the underlying principles of the Americans with Disabilities Act – that employers must 
conduct individualized assessments of an applicant’s or employee’s qualifications rather 
than making assumptions based on disability. This Fact Sheet reviews the law under 
the ADA and Section 504 of the Rehabilitation Act and analyzes the interplay between 
safety qualification standards and the direct threat defense. 
 

I. The Statutory and Regulatory Background 
 
 In Title I of the ADA, Congress expressly defined unlawful “discrimination” to 
include the use of 
 

qualification standards ... or other selection criteria that screen 
out or tend to screen out an individual with a disability or a 
class of individuals with a disability unless the standard ... or 
other selection criteria ... is shown to be job-related for the 
position in question and is consistent with business necessity. 

 
42 U.S.C. § 12112(b)(6). In outlining the potential defenses available to a Title I claim, 
Congress provided that “[i]n general” it is a defense to a charge that an employer uses a 
qualification standard or selection criterion that screens out or tends to screen out 
individuals with disabilities if the standard or criterion “has been shown to be job-related and 
consistent with business necessity, and such performance cannot be accomplished by 
reasonable accommodation ....” 42 U.S.C. § 12113(a). Congress further allowed that “[t]he 
term ‘qualification standards’ may include a requirement that the individual shall not pose a 
direct threat to the health or safety of other individuals in the workplace,” 42 U.S.C. § 
12113(b), and it defined “direct threat” to mean “a significant risk to the health or safety of 
others that cannot be eliminated by reasonable accommodation.” 42 U.S.C. § 12111(3). 
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 The ADA’s “direct threat” standard codifies the Supreme Court’s decision 
involving Section 504 in School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987). In 
Arline, a school board discharged a teacher who was deemed a safety threat due to her 
susceptibility to tuberculosis. The Court examined the safety issue in light of whether 
the teacher was “otherwise qualified.” Id. at 287-89. In doing so, the Court stressed that, 
“in most cases,” district courts will need to conduct individualized inquiries so as to 
assure that individuals with disabilities are protected against “deprivations based on 
prejudice, stereotypes, or unfounded fears while giving appropriate weight to such 
legitimate concerns of grantees as avoiding exposing others to significant health and 
safety risks.” Id. at 287. The Court concluded that such an inquiry should result in 
findings of fact about (a) the nature of the risk; (b) the duration of the risk; (c) the 
severity of the risk; and (d) the probabilities that the disease will be transmitted and will 
cause varying degrees of harm. Id. at 288. 
 
 These factors are codified in ADA Title I regulations, which provide that “[t]he 
determination that an individual poses a ‘direct threat’ shall be based on an 
individualized assessment of the individual’s present ability to safely perform the 
essential functions of the job,” and that this assessment must “be based on a 
reasonable medical judgment that relies on the most current medical knowledge and/or 
on the best available objective evidence.” 29 C.F.R. § 1630.2(r). The factors to be 
considered include the four factors laid out in Arline. Id. 
 
 Title III of the ADA also contains an explicit “direct threat” defense, providing that: 
 

Nothing in this title shall require an entity to permit an individual to 
participate in or benefit from the goods, services, facilities, privileges, 
advantages and accommodations of such entity where such individual 
poses a direct threat to the health or safety of others.  

 
42 U.S.C. § 12182(b)(3). Direct threat is defined as “a significant risk to the health or 
safety of others that cannot be eliminated by a modification of policies, practices, or 
procedures or by the provision of auxiliary aids or services.” Id. The Justice 
Department’s Title III regulations require an individualized assessment “based on 
reasonable judgment that relies on current medical knowledge or on the best available 
objective evidence, to ascertain: the nature, duration, and severity of the risk; the 
probability that the potential injury will actually occur; and whether reasonable 
modifications of policies, practices, or procedures will mitigate the risk.” 28 C.F.R. § 
36.208. Title II of the ADA does not contain a “direct threat” defense in the statute, as 
most of the Title II requirements are in regulations. The Justice Department’s 
Interpretative Guidance for Title II incorporates the “direct threat” defense of Title III. 28 
C.F.R. Pt. 35, App. A, § 35.104 (definition of “qualified individual with a disability”).  
 
 The ADA’s statutory and regulatory provisions thus allow employers to bar from 
the workplace individuals with disabilities using qualification standards that relate to 
safety. The question arises, however, as to whether the only type of safety-based 
qualification standard permitted by the ADA is the “direct threat” standard. This 
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becomes important because qualification standards are blanket rules that can be 
applied without individualized inquiries if job-related and consistent with business 
necessity. In contrast, the direct threat standard, as announced in Arline, must be 
applied using individualized evaluations. See Arline, 480 U.S. at 287; accord 29 U.S.C. 
§ 1630.2(r) 
 
 Both the EEOC and the Department of Justice have concluded that, whenever a 
covered entity excludes a person based on disability and cites safety concerns, an 
individualized assessment of whether the person poses a safety risk is required, and the 
“direct threat” standard must be used. The EEOC’s Interpretative Guidance for Title I 
explains: 
 

With regard to safety requirements that screen or tend to 
screen out an individual with a disability or a class of 
individuals with disabilities, an employer must demonstrate 
that the requirement, as applied to the individual, satisfies 
the ‘direct threat’ standard in [29 C.F.R.] § 1630.2(r) in order 
to show that the requirement is job-related and consistent 
with business necessity. 

 
29 C.F.R. Pt. 1630, App., §§ 1630.15(b) and (c). Like the EEOC’s regulations, 29 C.F.R. 
§ 1630.2(q), the Title I TAM acknowledged that an employer may have “qualification 
standards” that relate to health and safety, but it cautions that blanket exclusions of 
people with disabilities for health or safety reasons “[i]n most cases ... will not meet ADA 
requirements.” Title I TAM § I-4.4. Instead, “the ADA requires an objective assessment 
of a particular individual’s current ability to perform a job safely. Generalized ‘blanket’ 
exclusions of an entire group of people with a certain disability prevent such an 
individual consideration.” Id.1 The Justice Department has taken the same approach. 
See 28 C.F.R. Pt. 35, App. A, § 35.104 (in determining whether a person is qualified, 
“[w]here questions of safety are involved, the principles established in § 36.208 of the 
Department’s regulation implementing Title III of the ADA [the direct threat regulation] . . 
. will be applicable.”).  
 
  According to the EEOC and the Justice Department, therefore, a covered entity 
could not justify an across-the-board safety qualification standard or eligibility 
requirement that screened out or tended to screen out individuals with disabilities. 
Rather, it could only bar an individual with a disability due to safety concerns if it could 
establish that the individual – based on an individualized assessment – was a direct 
threat to himself (under the EEOC’s regulation) or to others.  
 

                     
 1 According to the EEOC, the only type of blanket exclusion that would likely pass ADA muster is 
an exclusion based on the employer’s obligation to comply with certain federal laws that mandate such 
exclusions in particular occupations. Title I TAM § I-4.4; see also 29 C.F.R. Pt. 1630, App., § 1630.1(b) 
and (c) (“The ADA does not automatically preempt medical standards or safety requirements established 
by Federal law or regulations.”). 
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 Section 504, 29 U.S.C. § 794, does not discuss safety issues or qualification 
standards in the statutory text. Certain regulations provide that “job qualifications” that 
tend to exclude people with disabilities must be related to the specific job for which the 
person is considered and must be consistent with business necessity. See 29 C.F.R. § 
32.14. The regulations do not discuss the direct threat standard or individualized 
assessment requirement, but Section 504 is supposed to require the same standards as 
Title I of the ADA with respect to employment, 29 U.S.C. § 794(d), and has been 
interpreted similarly to the ADA with respect to other applications as well. Indeed, the 
ADA’s direct threat standard was based on the Supreme Court’s interpretation of 
Section 504 in Arline. 
 

II. Case Law: Reconciling Blanket Standards 
with the Individual Focus of the ADA 

 
 Consistent with the interpretations of the EEOC and DOJ, the Supreme Court 
has repeatedly required individualized assessments when individuals with disabilities 
are screened out based on purported safety rationales. Subsequent to Arline, in a case 
brought under Title III of the ADA, the Court required an individualized assessment 
using the direct threat standard when a dentist imposed a blanket rule refusing to treat 
patients with HIV. Bragdon v. Abbott, 524 U.S. 624, 648-49 (1998).  
 
 Most recently, in Chevron U.S.A., Inc. v. Echazabal, 536 U.S. 73 (2002), a case 
brought under Title I of the ADA, the Court upheld the EEOC’s regulation allowing a 
“direct threat” defense for employers based on an employee’s threat to his own health 
or safety and requiring an individualized assessment using the Arline factors. Chevron 
refused to hire the plaintiff at one of its oil refineries, claiming that the plaintiff’s liver 
condition would be exacerbated by his exposure to toxins in the refinery and, therefore, 
the job would pose a direct threat to his own health. Chevron U.S.A., Inc. v. Echazabal, 
536 U.S. at 76-77. Title I of the ADA defines “direct threat” as a threat to others – not to 
oneself. 42 U.S.C. §§ 12111(3), 12113(b). The EEOC, however, defined “direct threat” 
to include threats to oneself or others. 29 C.F.R. §§ 1630.2(r), 1630.15(b)(2). The Court 
upheld the EEOC’s regulation, reasoning that Congress left open the possibility of such 
a defense as a type of “business necessity” defense, and the “direct threat to others” 
defense Congress had specifically set forth in the statute was merely one example of 
the “business necessity” defense. 536 U.S. at 79-87. 
  
 In Echazabal, some of the amici argued that across-the-board safety qualification 
standards were not subject to the direct threat defense. The Court declined to decide 
this issue. Id. at 80 n.3. The Court stated, however, that: 
 

. . . we assume that some such regulations are implicitly precluded by the 
Act’s specification of a direct-threat defense, such as those allowing 
“indirect” threats of “insignificant” harm. This is so because the definitional 
and defense provisions describing the defense in terms of “direct” threats 
of “significant” harm, 42 U.S.C. §§ 12113(b), 12111(3), are obviously 
intended to forbid qualifications that screen out by reference to general 
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categories pretextually applied. . . . Recognizing the “indirect’ and 
“insignificant” would simply reopen the door to pretext by way of defense. 

 
536 U.S. at 80 n.3 (citations omitted). The Court’s statement that Congress’s specific 
inclusion of a “direct threat” defense does preclude some other types of safety-based 
defenses is instructive. The Court found that defenses based on a direct threat to the health 
or safety of an employee himself or to others in the workplace are subject to the EEOC’s 
direct threat regulation, which requires an individualized assessment based on the Arline 
factors. It is hard to imagine what other types of safety-based defenses might be available 
that would be considered separate and not subject to the direct threat analysis. The Court’s 
comments in Echazabal suggest that it will be difficult, at best, for defendants to articulate 
other types of safety-based defenses not covered by the direct threat defense.  
 
 Moreover, while Title I has a broader “business necessity” defense under which 
defendants have attempted to justify other safety-based qualification standards, Titles II 
and III contain no such broader defense. Furthermore, whether the direct threat analysis 
applies should not depend on whether defendants choose to invoke the direct threat 
defense or instead to characterize the exclusion based on safety concerns as 
something other than a direct threat to safety. The Justice Department has noted that 
the “direct threat” defense reflects the recognition in Arline of the “need to balance the 
interests of people with disabilities against legitimate concerns for public safety.” 28 
C.F.R. Pt. 35, App. A, § 35.104. It is doubtful that Congress intended that balance to be 
struck differently depending on whether a covered entity acted, based on the same 
asserted threat, against one individual or in an across-the-board rule. 
 
 In any event, regardless of whether the “direct threat” defense applies to across-
the-board safety rules, the Supreme Court’s decisions seem to require an individualized 
assessment when an individual’s disability causes him to be excluded based on safety 
concerns. Arline, Bragdon, and Echazabal all required an individualized assessment in 
this situation. All involved the context of safety, and Bragdon involved a blanket 
eligibility rule based on safety concerns. Allowing across-the-board rules would be 
inconsistent with the requirement of an individualized assessment repeatedly set forth in 
Supreme Court case law. 
 
 In Alberto’s, Inc. v. Kirkingburg, 527 U.S. 555 (1999), the Supreme Court held 
that an employer could use its need to comply with applicable federal Department of 
Transportation (DOT) safety regulations to justify its visual acuity job qualification 
standard for commercial truck drivers, even though DOT had established a “waiver” 
program that might exempt drivers from those vision standards. In that case, the EEOC 
had urged the Court to read 42 U.S.C. §§ 12113(a) and (b) “together to mean that when 
an employer would impose any safety qualification standard, however specific, tending 
to screen out individuals with disabilities, the application of the requirement must satisfy 
the ADA’s ‘direct threat’ criterion,” which “requires an individualized assessment of the 
individual’s present ability to perform the essential functions of the job.” Id. at 569. In a 
footnote, the Court expressed skepticism about the EEC’s interpretation because it 
“might impose a higher burden on employers to justify safety-related qualification 
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standards than other job requirements ....” Id. at 569 n.15. The Court determined, 
however, that it was not necessary to resolve that issue because the case involved a 
job qualification standard established by the federal government and not the employer, 
id. at 570, and Congress expected that “federal safety rules would limit application of 
the ADA as a matter of law.” Id. at 573 (citing legislative history of the ADA). Since the 
Court further concluded that DOT’s waiver program was simply an “experiment” that did 
not modify its visual acuity standards, id. at 576, the Court held that the employer could 
demand compliance with the DOT’s visual actual standards. 
 
 Citing Kirkingburg, some courts deciding ADA employment cases have rejected 
the EEC’s interpretation that an employer can only justify a safety job qualification 
through an individualized assessment of whether an employee constitutes a direct 
threat. The analyses used in these cases is widely divergent, however. 
 
 In EEOC v. Exxon Corporation, 203 F.3d 871 (5th Cir. 2000), the EEOC 
challenged the defendant’s policy of permanently barring from certain “safety-sensitive, 
little-supervised positions” any person who has undergone substance abuse treatment. 
Id. at 872. The EEOC argued that the only defense available under the ADA when an 
employer imposes a safety qualification standard is for the employer to show that the 
individual constitutes a direct threat. Id. The Fifth Circuit disagreed. It reasoned that the 
language of 42 U.S.C. § 12113 suggests that safety requirements “are not exclusively 
cabined into the direct threat test.” Id. at 873. The court noted that 42 U.S.C. § 12113(a) 
refers to standards that “screen out or tend to screen out an individual,” which “suggests 
a general standard applicable to all employees” while, in contrast, 42 U.S.C. § 12113(b), 
the direct threat provision, “allows a requirement that the individual not pose a threat to 
health or safety. The different approaches suggest that business necessity applies to 
across-the-board rules while direct threat addresses a standard imposed on a particular 
individual.” Id. (emphasis in original). The court also noted that the direct threat 
language referred only to threats to “others in the workplace” and, if safety qualifications 
were required to satisfy the direct threat criteria, it would preclude employers from 
imposing safety qualifications to assure the safety of persons outside the workplace 
(e.g., drivers who may pose a threat to the public). Id. 
 
 The Fifth Circuit adopted a bright-line rule that distinguishes between employment 
decisions based on application of across-the-board rules and those not based on 
application of across-the-board rules. EEOC v. Exxon Corp., 203 F.3d at 874-85. “In 
cases where an employer has developed a general safety requirement for a position, 
safety is a qualification standard no different from other requirements defended under the 
ADA’s business necessity provision.” Id. at 874. The direct threat test, in contrast, applies 
in those “cases in which an employer responds to an individual employee’s supposed risk 
that is not addressed by an existing qualification standard.” Id. at 875. 
 
 Two years after Exxon, the Fifth Circuit decided that a police department could 
not apply a blanket rule to exclude insulin-dependent persons with diabetes from 
positions as police officers and, instead, must conduct an individual assessment of the 
applicants to determine their present ability to perform essential functions of the job 



 7

safely. Kapche v. City of San Antonio, 304 F.3d 493, 500 (5th Cir. 2002) (per curiam). 
While not mentioning Exxon or the business necessity defense, the court reasoned that 
the Supreme Court has consistently reiterated that the ADA mandates individualized 
assessments. Id. at 499; accord Millage v. City of Sioux City, 258 F. Supp. 2d 976, 990-
92 (N.D. Iowa 2003) (city’s blanket exclusion of insulin-dependent persons with diabetes 
from bus driving positions not valid; must conduct individualized assessments); cf. 
Stillwell v. Kansas City, Bd. of Police Comm’rs, 872 F. Supp. 682, 686-88 (W.D. Mo. 
1995) (holding state licensing scheme that barred one-handed man from receiving 
permit to work as armed security guard violated the ADA because blanket rules are not 
permissible and the rule was not necessary). The only difference between Kapche and 
Exxon is that, unlike Exxon, in which the employer expressly defended its policy under 
the business necessity framework, the employer in Kapche asserted that the plaintiff 
was a direct threat and sought to argue that it was appropriate to adopt a blanket rule 
under the direct threat framework. See Kapche v. City of San Antonio, 176 F.3d 840, 
844 (5th Cir. 1999), app. after remand, 304 F.3d 493 (5th Cir. 2002). 
 
 The Ninth Circuit also rejected the EEC’s interpretation that safety-related 
qualification standards must be defended under the direct threat framework, but it 
disagreed with the Fifth Circuit’s analysis and required some type of individualized 
assessment of risk. In Morton v. United Parcel Service, 272 F.3d 1249 (9th Cir. 2001), 
cert. denied, 535 U.S. 1054 (2002), UPS refused to promote an employee with a severe 
hearing impairment to a position as a driver based on its policy of hiring as drivers only 
individuals who have obtained certification from DOT to drive vehicles in excess of 
10,000 pounds. Id. at 1251. DOT will not certify individuals with severe hearing 
impairments. Id. UPS applies its policy even to drivers who drive vehicles under 10,000 
pounds (for which the DOT does not mandate certification). Id. 
 
 UPS contended that its policy was a safety-based qualification standard supported 
by business necessity. Morton, 272 F.3d at 1257. The plaintiff asserted that safety-based 
qualification standards must be defended under the direct threat standard rather than the 
business necessity framework. Id. at 1258. The court rejected the plaintiff’s argument. Id. 
at 1258-59. The court identified several reasons for its conclusion. First, the court (like the 
Fifth Circuit) noted that the direct threat defense is applicable only to threats “to other 
individuals in the workplace,” which does not apply when – as in the case of drivers – the 
threat extends to the general public outside the workplace. Id. at 1258. Second, the direct 
threat defense does not require any showing of job-relatedness. Id. at 1259. 
 

Combined with the focus on danger to other individuals in 
the workplace, the absence of any job-related requirement 
suggests that the direct threat defense was meant as a very 
narrow permission to employer to exclude individuals with 
disabilities not for reasons related to their performance of 
jobs, but because their mere presence could endanger 
others with whom they work and whom they serve. 

 
Id. (emphasis in original). 
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 Morton disagreed with the Exxon Court’s bright-line distinction between across-
the-board safety standards (which the Fifth Circuit held are subject to the business 
necessity defense) and adverse employment actions against individuals based on 
health or safety concerns that are not addressed by across-the-board safety standards 
(which the Fifth Circuit held would be subject to the direct threat defense). Morton, 272 
F.3d at 1259. The court expressed doubt “that Congress intended the Arline situation to 
come out differently under the ADA depending upon whether the employer in question 
had a pronounced, across-the-board policy excluding employees with latent 
communicable diseases from the workplace, or not.” Instead, the Ninth Circuit adopted 
a different bright-line test, holding: 
 

[Whatever the scope or timing of the employer’s policy or 
decision, where the only danger was to co-workers or others 
present at the workplace, and where the danger is not one 
that involved actual job performance, the narrower direct 
threat defense would apply. 

 
Id. Since UPS’s decision was based on alleged danger to the public in general (not 
persons in the workplace), and the concern about safe driving involved the performance 
of the driving job that the plaintiff sought, the court concluded that the decision must be 
justified under the business necessity rubric and that “the direct threat defense has no 
application to this case.” Id.2 
 
 Significantly, the Ninth Circuit noted that the business necessity defense is 
subject to the reasonable accommodation requirement, and thus some type of 
individualized assessment would be needed to determine whether accommodation is 
required.3 The court went on to conclude that an employer can use across-the-board 
qualification standards “only if those standards ‘provide an accurate measure of an 
applicant’s actual ability to perform the job ....’” Id. at 1263. A safety-based qualification 
standard will not be an accurate measure of actual ability, the court suggested, unless 
the employer can demonstrate that “all persons who fail to meet the [standard] present 
an unacceptable risk of danger” or “that it is highly impractical to determine which 
disabled employees present such an unacceptable risk . . . .” Id.  
 
 The court evaluated the “nature of the risk, the adequacy of the connection 
shown between the employer’s qualification standard and alleviation of the risk, and the 
showing of the necessity of across-the-board rather than individualized determinations” 

                     
 2 The court’s conclusion that the direct threat defense is distinct from the business necessity 
defense, because the former does not concern job relatedness while the latter does, seems to be 
inconsistent with the Supreme Court’s recognition in Echazabal that the direct threat defense falls within 
the larger business necessity defense. 536 U.S. at 79-80. 

 3 The court declined to resolve whether an individualized assessment is required to determine 
whether each person meets the qualification standard or to determine whether each person can do the 
essential job functions, as it found that UPS’s rule did not meet the business necessity defense for 
summary judgment purposes in any event. 272 F.3d at 1263. 
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to determine whether UPS met its burden of proving that use of the DOT certification 
standard for driving vehicles for which the DOT does not require certification constitutes 
a “business necessity.” In holding that UPS had not met its burden to sustain the entry 
of summary judgment in its favor, the court noted that (1) UPS had never undertaken 
any independent study to determine the appropriateness of applying the DOT hearing 
standard for driving vehicles not subject to DOT requirements; and (2) the evidence 
presented negated any conclusion that all or substantially all deaf drivers present a 
heightened risk of accidents, and there was conflicting evidence about whether non-
DOT vehicles pose a sufficient safety threat to warrant application of the DOT 
standards. Id. at 1263-64.   
 
 The Third Circuit adopted yet another approach to this issue in a case under the 
Rehabilitation Act. In Verzeni v. Potter, 109 Fed. Appx. 485 (3d Cir. 2004), the Postal 
Service dismissed an employee whose reports to his supervisor indicated that he had 
severe mental illness but whose work was otherwise satisfactory. Id. at 486. The Postal 
Service placed him on administrative leave and required him to undergo a fitness-for- 
duty exam by a psychiatrist. Id. at 487. The psychiatrist concluded that the plaintiff had 
chronic paranoid schizophrenia and should not return to duty; a second psychiatrist 
confirmed this recommendation. Id. Both psychiatrists were concerned that the plaintiff 
might become violent, although he had no history of violence. Id. The Postal Service 
fired the plaintiff on the basis that he was not fit for duty. Id. The plaintiff sued, alleging 
that the general “mental fitness” requirement used by the Postal Service is an unlawful 
qualification standard that screens out or tends to screen out people with disabilities. Id. 
at 490. At trial, the judge instructed the jury that the Postal Service is not liable if it acted 
reasonably and responsibly. Id. at 487. The jury determined that the postal service had 
not discriminated against the plaintiff. Id. 
 
 On appeal, the Third Circuit examined the Postal Service’s defense to the 
plaintiff’s challenge to the “mental fitness” qualification standard. Verzeni, 109 Fed. 
Appx. at 490-92. The plaintiff argued that, when business necessity concerning an 
employee posing a safety risk is at issue, the direct threat defense must be met. Id. at 
490. Following the Fifth and Ninth Circuits, the court rejected that assertion, concluding:  
 

[A]lthough the direct threat defense is mentioned in the 
applicable amendments to the ADA, it is fairly clear that the 
statute does not require that the direct threat defense be used 
across-the-board when considering a safety qualification. ... 
Clearly, by the use of the word “may” [in 42 U.S.C. § 
12113(b)], Congress intended to include the direct threat 
defense as a permissive factor to consider. That permissive 
inclusion does not, however, require that it always be invoked 
when considering safety-related qualification standards. 

 
Id. at 490-91. The court further stated that the EEC’s interpretative guidance to the 
contrary was at odds with the statutory language. Id. at 491. Unlike the Fifth Circuit in 
EEOC v. Exxon Corp., though, the Third Circuit did not adopt a bright-line distinction 
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between across-the-board safety standards (which are subject to a business necessity 
defense) and determinations that a particular individual is a safety risk (which is subject 
to the direct threat defense).4 Nor did the Third Circuit follow the Ninth Circuit’s 
approach in Morton v. United Parcel Service, which suggested that threats to persons 
within the workplace that are not job-related (such as the alleged threat posed by Mr. 
Verzeni) should be subject to the direct threat defense. The court noted that the 
business necessity defense had to be based on “objective medical facts” and take into 
consideration the Arline factors. Id. at 492. It remanded because the jury instructions 
were inconsistent with the business necessity defense. Id. at 492-93. 
 
 Several district courts also have weighed in on the matter. In Siederbaum v. City 
of New York, 309 F. Supp. 2d 618 (S.D.N.Y. 2004), aff’d mem., 121 Fed. Appx. 435 
(2005),the court considered the New York City Transit Authority’s Medical Standards, 
which barred people with bipolar disorders from bus driver positions. The court followed 
the Fifth Circuit’s analysis, holding that “an employer’s safety-related qualification 
standard when applied across-the-board rather than on an individual basis, need not 
meet the ADA’s ‘direct threat’ standard of individualized assessment,” and thus the 
defendant (since it was using an across-the-board standard) “is not required to engage 
in an individualized assessment of the plaintiff’s ability to perform safely as a bus 
driver.” Id. at 629 n.4. The court upheld the defendant’s qualification standard, finding 
that “[t]he risks associated with bipolar disorder, whether treated or untreated, however 
slight the risks might be, support the [defendant’s] conclusion that the absence of 
bipolar disorder is an essential function of being a bus driver.” Id. at 630. 
 
 In Bosket v. Long Island Railroad, No. 00-7352-RJDJMA, 2004 WL 1305746 
(E.D.N.Y. June 4, 2004), the plaintiff challenged the defendant’s denial of his application 
for a job as a signalman based on guidelines published by the Medical Section of the 
Transportation Division of the Association of American Railroads, which require 
signalmen to “have better than 50% hearing in the speech range without the use of a 
hearing aid.” Id. at *1. In Bosket, the employer offered defenses based on both business 
necessity and direct threat, but the court – following the Fifth Circuit – suggested that 
the direct threat defense was not available to the employer because it was using a 
generally applicable qualification standard. Id. at *11 n.9. 
 
 As in Bosket, the employer in EEOC v. Murray, Inc., 175 F. Supp. 2d 1053 (M.D. 
Tenn. 2001), unsuccessfully attempted to raise alternative defenses of business 
necessity and direct threat in a case involving a challenge to the employer’s general 
policy that barred insulin-dependent persons with diabetes (and persons with other 
                     
 4 Verzeni is a particularly odd case in which to apply a business necessity defense. While the 
employer’s “mental fitness” requirement is an across-the-board requirement, it differs from general safety 
requirements (such as hearing or vision standards) because it must be assessed individually. It is difficult 
to fathom how “mental fitness” can be justified across-the-board as a business necessity because the 
risks vary so widely depending on the nature of the disability and the work involved. Yet, the court did 
not seem troubled by this problem. Under the Fifth Circuit’s approach, Verzeni appears to present the 
type of individual threat determination that should be analyzed under the direct threat framework rather 
than an objective, across-the-board standard that is subject to the business necessity defense. 
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specified disabilities) from operating forklifts. The court held that the employer could not 
rely on the direct threat defense. Id. at 1065 n.13. Following the Fifth Circuit, the court 
concluded that the direct threat defense is inapplicable because the defendant did not 
engage in an individualized assessment of employees’ medical conditions before 
precluding them from operating forklifts, but, rather, employed a general safety standard 
that must be assessed under the business necessity defense. Id. 
 
 The cases justifying blanket safety rules under the business necessity defense 
have been limited to the employment context. Outside of the context of employment, 
defendants have typically raised safety concerns under the direct threat rubric, and 
courts have required individualized assessments of safety risks. See, e.g., Hargrave v. 
Vermont, 340 F.3d 27, 36 (2d Cir. 2003) (rejecting direct threat defense asserted by 
state to justify law allowing forced medication to trump advance directives of individuals 
with mental illness who were civilly committed; state failed to show that “each and every 
patient subject to Act 114 necessarily posed ‘a direct threat to the health and safety of 
others’” at the time that the state abrogated the advance directive). 
 

III. Justifying Safety Qualification Standards Under 
the Business Necessity Defense Is A Difficult Burden. 

 
 The interpretation of some courts that an employer can adopt blanket safety job 
qualifications that exclude people with disabilities without conducting individual 
assessments is disconcerting. But even if courts adopt this approach, both the statute 
and case law suggest that such blanket exclusions will difficult to justify in most cases. 
 
 First, it must be remembered that the statutory defense requires that the 
employer show more than job-relatedness and business necessity. It requires that the 
employer also to show that “such [job] performance cannot be accomplished by 
reasonable accommodation ....” 42 U.S.C. § 12113(a). By incorporating a reasonable 
accommodation requirement into the defense, Congress made it extremely difficult to 
justify safety-based job qualification standards. 
 
 For example, in rejecting UPS’s business necessity defense to its requirement 
that all drivers meet the DOT’s hearing requirements (even when driving vehicles that 
are not subject to the DOT’s requirements), the court in Bates v. United Parcel Service, 
No. C99-2216 THE, 2004 WL 2370633 (N.D. Cal. Oct. 21, 2004), app. pending, 
observed that UPS had not shown that adapting modified driving techniques or using 
compensatory devices (such as backing cameras or additional mirrors) would not work 
to address any increased risk of accident posed by deaf drivers. Id. at *29. Strathie v. 
Dep’t of Transp., 716 F.2d 227 (3d Cir. 1983), also is analogous. The plaintiff in Strathie 
was hired as a school bus driver, but the defendant suspended the license that allowed 
him to drive a school bus when it learned that he wore a hearing aid in violation of one 
of the defendant’s regulations. Id. at 228. Although the business necessity defense was 
not at issue (because the plaintiff challenged the state defendant’s licensing scheme), 
the court determined that general safety standards must yield if accommodations are 
possible that address those concerns. Id. at 232-34. 
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 Second, most courts that have rejected the EEC’s position still have subjected 
blanket exclusions to a rigorous review incorporating many of the features of the direct 
threat standard. Thus, the case law suggests that generally courts will not be pushovers 
on the business necessity defense, even when public safety is involved. None of the 
appellate decisions on the issue – EEOC v. Exxon Corp., Morton v. United Parcel 
Service, and Verzeni v. Potter – reached the merits of whether the challenged safety 
qualification standards were consistent with business necessity. Moreover, these courts 
incorporate many of the risk factors identified in both Arline and the EEC’s definition of 
direct threat. 
 
  The Fifth Circuit in Exxon suggested that in evaluating the business necessity of 
a safety-based qualification standard, courts “should take into account the magnitude of 
the possible harm as well as the probability of occurrence (which will vary with the 
potential hazard of the particular position).” EEOC v. Exxon Corp., 203 F.3d at 875. 
Those factors are analogous to those used to assess whether a person is a direct 
threat. 29 C.F.R. § 1630.2(r) (factors to be used in assessing a direct threat defense 
include: the duration of the risk; the nature and severity of the potential harm; the 
likelihood that the potential harm will occur; and the imminence of the potential harm).  
 
 The Ninth Circuit in Morton, as noted above, indicated that even the business 
necessity defense may require an individualized assessment. 272 F.2d at 1263. At a 
minimum, the court required across-the-board safety standards to be justified by a 
showing that everyone who meets the standard presents an unacceptable risk of 
danger or “that it is highly impractical to determine which disabled employees present 
such an unacceptable risk[.]” Id. In concluding that the employer failed to make out a 
business necessity defense for summary judgment purposes, the court noted, among 
other things, that the record failed to address “whether it would be possible to determine 
which deaf drivers present a higher risk of accidents and which – if any – do not.” Id. at 
1265. The court suggested “obvious considerations” affecting the level of risk that 
should be considered, including: 
 

the drivers’ personal driving record, the precise nature of the 
hearing loss (Morton, for example, says that she can hear 
car horns), and whether they have had or could have in the 
future special training concerning particular safety 
precautions that can mitigate loss of hearing as a driving 
risk. 

 
Id. An analysis of such factors clearly requires an individualized inquiry of the safety risk 
posed by the particular individual at issue, even if only to establish that there is no 
difference among individuals who meet the blanket rule. 
 
 The Third Circuit held that the concerns delineated in Arline relating to the direct 
threat defense should be considered as well in a business necessity defense. Verzeni v. 
Potter, 109 Fed. Appx. at 491. “[T]he business necessity defense cannot be based on 
unfounded fears or uninformed attitudes about disability.” Id. Further, the fact finder 
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should consider in assessing a business necessity defense the factors identified in 
Arline relating to the direct threat defense – “the nature of the risk, the duration of the 
risk, the severity of the risk, and the probabilities that the disability will cause harm” – 
and any conclusions “must be based on current medical knowledge about the disability 
and on the real risks that the disability may present.” Id. 
 
 The lower courts (with the exception of the Siederbaum case discussed above) 
also have stringently applied the business necessity criteria, demanding that the 
employers introduce statistically sound evidence that supports an across-the-board 
exclusion. See Bates v. United Parcel Service, 2004 WL 2370633 at *24-*38 (holding, 
after extensive analysis, that UPS did not prove its business necessity defense to its 
use of the DOT’s hearing standards for drivers of vehicles not subject to the DOT 
requirements); Bosket v. Long Island Railroad , 2004 WL 1305746 at * 10 (with respect 
to the business necessity defense, the court held that summary judgment was 
inappropriate because the defendant had offered no evidence relating to the 
methodology behind the standard, the reason for choosing the rule, or the risks 
requiring prohibition on use of hearing aids); EEOC v. Houston Area Sheet Metal Joint 
Apprenticeship Comm., No. 00-3390, 2002 WL 1263893 at *8-*9 (S.D. Tex. May 31, 
2002) (declining to grant summary judgment for defendant based on business necessity 
defense where the defendant adopted a purported safety rule that refused to allow 
persons unable to speak or hear into its program but did not demonstrate that the 
standard was justifiable); EEOC v. Murray, Inc., 175 F. Supp. 2d at 1065-66 (in denying 
the employer’s motion for summary judgment based on the business necessity defense, 
the court noted that it “appear[s], on it face, to be based on improper stereotypes and 
generalizations about individuals with the specified medical conditions” and found the 
defendant’s evidence relating to the risks posed by insulin-dependent persons with 
diabetes to be completely inadequate). As the court in EEOC v. Murray, Inc. wrote: 
 

Where, as in this case, the defendant screens for specific 
medical conditions rather than actual physical or mental 
abilities, it can only meet this burden by establishing that all 
individuals with the specified conditions necessarily will have 
the accompanying physical or mental limitations that prevent 
them from being able to perform the essential functions of 
their job. 

 
Id. 

IV. Conclusion 
 
 There are strong arguments to be made that the ADA does not permit the use of 
blanket safety-based rules to exclude individuals with disabilities. Despite the repeated 
statements by the Supreme Court that the ADA requires individualized assessments of 
safety risks, however, as well as the interpretations of both the EEOC and the Justice 
Department requiring the direct threat defense to be used when safety concerns are 
asserted, a number of courts have read the ADA’s business necessity defense to permit 
employers to use blanket safety-based rules. To the extent that these decisions stand, 
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advocates should note that they apply only in the employment context, and even in that 
context, most of these decisions impose stringent requirements for meeting the 
business necessity defense, may still require an individualized assessment even if it is 
not the “direct threat” context, and may require application of the Arline factors 
delineated in the “direct threat” test. 
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I. Introduction 

 
Individuals with disabilities – particularly psychiatric disabilities –

sometimes experience episodes that result in behaviors that do not conform 
to workplace norms.  As a result, these individuals are sometimes disciplined 
or fired based on disability-related actions that is considered “misconduct” 
or that otherwise violates workplace rules.  In some circumstances, the 
misconduct may consist of violence, harassment, theft, or other conduct that 
threatens or harms other employees, supervisors, or customers.  In such 
situations, an employee’s disability-related conduct is more likely to render 
him or her unqualified for a job.   

 
In other cases, however, an individual’s disability causes bizarre 

behavior that does not actually interfere with the individual’s ability to do 
his or her job, does not harm or threaten others, and often is temporary.  In 
such circumstances, the conduct should not make the person unqualified.  
Nonetheless, some courts have allowed adverse job actions after this type of 
“misconduct” based on a conclusion that the adverse action was based on 
conduct rather than on a disability, or that the person was not qualified to do 
the job.  See, e.g., Mammone v. President and Fellows of Harvard College, 
18 Mass L. Rptr. 217 (Mass. Super. 2004) (appeal pending) (concluding that 
plaintiff was not qualified; plaintiff had worked as a receptionist for a 
Harvard museum for seven years and was terminated after three days in 
which his bi-polar disorder caused him to engage in behaviors such as 
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talking loudly to co-workers about Harvard’s wage policies; singing and 
dancing to protest songs in the workplace; appearing in a museum that 
adjoined his museum after he was told not to return to his museum until he 
had met with administrators; and telling his supervisors that they were 
“going down” when they told him that he was not supposed to be in the 
adjoining museum). This Fact Sheet discusses the case law in this area and 
arguments that may be made in support of individuals who have been 
discriminated against based on disability-related misconduct. 1   
 

II. Case Law and Guidance on Misconduct 
 
 The ADA prohibits discrimination “by reason of” disability.  42 
U.S.C. § 12132.  It is clear from the statute’s basic design and from 
extensive case law that discrimination “by reason of disability” includes not 
only discrimination based on an impairment itself but also discrimination 
based on the effects of an impairment.   
 

The Supreme Court has specifically held that Section 504 of the 
Rehabilitation Act protects against discrimination based on the effects of a 
disability.  In School Bd. of Nassau County v. Arline, 480 U.S. 273, 282 n.7 
(1987), the Supreme Court rejected the argument that discrimination against 
a plaintiff with tuberculosis solely on the basis of her contagiousness is not  
discrimination on the basis of disability.  The Court noted that the disability 
at issue, tuberculosis, “gave rise” not only to an impairment but also to 
contagious effects, and discrimination based on the contagious effects was 
prohibited.  Id.  “Allowing discrimination based on the contagious effects of 
a physical impairment would be inconsistent with the basic purpose of § 
504, which is to ensure that handicapped individuals are not denied jobs or 
other benefits because of the prejudiced attitudes or the ignorance of others.”  
Id. at 284.2  

                                                 
1 This issue may arise in the context of discrimination by public entities or public 

accommodations as well as by employers.  This fact sheet focuses on the employment 
context for the sake of simplicity and because most of the relevant case law deals with 
employment. 

 
2 Because Section 504 only prohibits discrimination against individuals with 

disabilities who are “otherwise qualified,” the Court remanded to the district court for a 
determination of whether the contagious effects of plaintiff’s tuberculosis caused such a 
significant risk to the health and safety of others as to disqualify her from the position.  
Id. at 288. 
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 Since Arline, a number of courts have addressed the issue of whether 
discrimination based on disability-related conduct is discrimination under 
the ADA and Section 504.  The majority of circuit courts addressing this 
issue have rejected a stark distinction between discrimination based on 
disability and discrimination based on disability-caused conduct.     
 

The Tenth Circuit has discussed the ADA’s treatment of disability-
caused misconduct in two cases – Den Hartog v. Wasatch Academy, 129 
F.3d 1076 (10th Cir. 1997), and McKenzie v. Dovala, 242 F.3d 967 (10th 
Cir. 2001).  In Den Hartog, the Tenth Circuit held that the firing of a 
professor based on his son’s disability-related misconduct was action taken 
based on the son’s disability.  The conduct, which included threatening and 
assaulting other individuals and resulted in the son’s arrest and conviction on 
assault charges, was the product of the son’s bi-polar disorder.  Based on 
analysis of other ADA provisions, regulatory guidance, and case law, the 
court concluded that Congress did not intend to create a sharp distinction 
between disability and disability-related misconduct in the ADA.  Id. at 
1086-88. The court also noted that mental illness is manifested by, and 
normally diagnosed on the basis of, abnormal behavior, and to permit carte 
blanche to discriminate based on abnormal behavior would “largely nullify” 
the ADA’s protections for people with mental illness.  Id. at 1087.   
 

The court held that, “[a]s a general rule, an employer may not hold a 
disabled employee to precisely the same standards of conduct as a non-
disabled employee unless such standards are job-related and consistent with 
business necessity.”  Id. at 1086.3  While “there are certain levels of 
disability-related conduct that need not be tolerated or accommodated by 
employers” – namely conduct that causes a “direct threat” to the health or 
safety of others or accommodations that would cause an “undue hardship” to 

                                                 
3   The court discussed how this “general rule” does not apply in cases involving 

conduct cased by drugs or alcohol, for which the ADA specifically states that an 
employer can hold a disabled employee to the same standards as it holds other 
employees, even if the unsatisfactory performance or behavior is related to the 
alcoholism or drug use of such employee.  Den Hartog, 129 F.3d at 1086 (citing 42 
U.S.C. § 12114(c)(4)).  The court found, however, that this provision only applies to 
cases involving drugs or alcohol and does not apply to cases involving other disabilities.  
Id.  The provision regarding drug- and alcohol-related misconduct is discussed more fully 
below in Section IV. 
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the employer – the court stated that “the necessary corollary is that there 
must be certain levels of disability-caused conduct that have to be tolerated 
or accommodated.”  Id. at 1087.  The court found that plaintiff’s claim fell 
within the category of conduct that need not be tolerated or accommodated, 
and rejected the plaintiff’s claim based on the direct threat that his son posed 
to the safety of others.  Id. at 1088-92.   

 
Likewise, in McKenzie, the Tenth Circuit held that a law enforcement 

agency’s refusal to rehire a woman with post traumatic stress disorder based 
on her bizarre conduct due to the disorder – including firing shots into her 
father’s grave, cutting her wrists, and taking drug overdoses – was a refusal 
based on disability.  The court rejected the argument that the employer’s 
action was based on her conduct rather than her disability.  Id. at 974.  It 
observed that, “subject to narrow exceptions such as those for employees 
who pose a ‘direct threat’ to the health or safety of others . . . the ADA’s 
anti-discrimination provision ‘does not contemplate a stark dichotomy 
between ‘disability’ and disability-caused misconduct,’ but rather protects 
both.’” Id. (internal citations omitted).  Thus, the court stated that “the ADA 
protects [plaintiff] from adverse employment action based on conduct 
related to her illness so long as she does not pose a ‘direct threat’.”  Id.  The 
ADA did not permit a blanket exclusion based on the woman’s conduct, but 
instead required an individualized assessment, based on a reasonable 
medical judgment, of the precise nature and likelihood of the risk posed by 
the plaintiff to determine whether she was qualified for the job.  Id. at 974-
75.   
 
 The Second Circuit also has rejected a sharp distinction between 
discrimination based on disability and that based on disability-related 
conduct.  In Teahan v. Metro-North Railroad Co., 951 F.2d 511, 515 (2d 
Cir. 1991), the court found that termination of an employee due to excessive 
absenteeism shown to be caused by alcoholism could be termination “solely 
by reason of” a disability for purposes of Section 504.4  The court noted that 
a covered entity may not avoid its responsibilities under Section 504 by 
claiming that it is taking action against a person based on any conduct or 
circumstance that is a manifestation or symptom of a disability rather than 
                                                 

4  Subsequent to the time of plaintiff’s dismissal, Section 504 was amended to 
exclude from the term “individual with handicaps” individuals currently engaging in the 
illegal use of drugs and alcohol whose substance abuse prevents the individual from 
performing the duties of the job in question.  Teahan, 951 F.2d at 517 n.1 (citing 29 
U.S.C. §§ 706(8)(c)(i) and (v)). 
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the disability itself.  Id. at 515-17.  The conduct at issue bears on whether a 
plaintiff is qualified, but it does not defeat the assertion that action was taken 
“solely by reason” of a disability.  Id. at 515-16.  The court stated that if the 
conduct at issue is such that the person is not qualified, then it is not 
discrimination to exclude the individual based on that conduct, even though 
the exclusion is “solely by reason of” a disability.  Id. at 516.  The court 
remanded for further proceedings on this issue. 
  
 In an unreported decision, the Sixth Circuit distinguished between 
disability-related conduct that affects an employee’s job performance and 
that which does not.  Chandler v. Specialty Tires of America, 134 Fed. 
Appx. 921 (6th Cir. 2005) (unpublished).5  In reversing a grant of summary 
judgment in favor of an employer who fired an employee with depression 
who had attempted suicide outside the workplace, the court rejected the 
employer’s claim that it could terminate a disabled employee for any 
disability-related misconduct; it held that an employer may only rightfully 
fire an employee for disability-related misconduct when the conduct is 
“related to work performance” and “violate[s] some work-place or societal 
rule.”  Id. at 929.6  The court found that plaintiff’s employer fired her based 
on their perceptions of disability resulting from her attempted suicide and 
entered judgment in her favor.  Id. at 930.   
 

The Third Circuit in Taylor v. Phoenixville School Dist., 184 F.3d 
296, 313-320 (3d Cir. 1999), reversed summary judgment for the defendant 
in a failure-to-accommodate case where plaintiff received numerous 
disciplinary notices and was ultimately forced out of her job due to bi-polar 
disorder-induced interpersonal conflicts and other “misconduct” at work.  
The court found that a reasonable jury could conclude that the plaintiff 

                                                 
5 In Chandler, plaintiff brought her claim under the Tennessee Handicap Act 

(THA), Tenn. Code Ann. § 8-50-103.  The THA is to be interpreted in a manner 
consistent with the ADA and Section 504.   Id., 134 Fed. Appx. at 925. 
 

6 The court distinguished its decisions in Brohm v. JH Props., Inc., 149 F.3d 517 
(6th Cir. 1997), and Maddox v. Univ. of Tenn., 62 F.3d 842 (6th Cir. 1995) because those 
cases involved plaintiffs whose disability-caused conduct related to their work 
performance and thus rendered the plaintiffs unqualified for their jobs.  Chandler, 134 
Fed. Appx. at 928-29.   
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requested accommodations, modest accommodations were possible, but that 
defendant made no effort to help find accommodations.  Id. at 319-320.7

 
In a case involving misconduct by an individual with mental illness 

who had tried to request a reasonable accommodation, the Seventh Circuit 
stated that an employer violates the ADA by failing to participate in the 
interactive process in good faith and, in cases involving employees with 
mental illness, it is crucial that an employer be aware of the employee’s 
likely difficulties in the communication process and help the employee 
determine what specific accommodations might be necessary.  Bultemeyer v. 
Fort Wayne Community Schools, 100 F.3d 1281, 1284-85 (7th Cir. 1996). 
 
 These circuit court decisions are consistent with the EEOC’s guidance 
regarding the ADA and psychiatric disabilities.  See EEOC’s Enforcement 
Guidance on the Americans with Disabilities Act and Psychiatric Disabilities 
(“EEOC Guidance”), available at www.eeoc.gov/policy/docs/psych.  This 
guidance provides that an employer may discipline an individual for 
violating a workplace conduct standard because of disability-related conduct 
only if the standard “is job-related for the position in question and is 
consistent with business necessity.”  Id. at Question 30.  The EEOC gives an 
example of an individual with a psychiatric disability who works in a 
warehouse loading boxes and has come to work increasingly disheveled and 
anti-social, in violation of the company’s dress code and co-worker courtesy 
rules, but whose work has not suffered.  According to the guidance, the 
company’s rules would not be job-related for the position in question and 
consistent with business necessity (since the employee does not have regular 
contact with customers or other employees), and therefore rigid application 
of these rules would violate the ADA.  Id. at Question 30, Ex. C.   
 
                                                 

7  It is also worth mentioning the Third Circuit’s decision in an ADA Title II case, 
Inmates of Allegheny County Jail v. Wecht, No. 95-3402, 1996 WL 474106 (3d Cir. Aug. 
22, 1996), vacated for rehearing en banc, 93 F.3d 1146 (3d Cir. 1996).  In that case, jail 
inmates challenged a county policy excluding anyone with a history of a violent crime 
from participating in community mental health release programs, claiming it violated 
Title II of the ADA because it screened out individuals whose crimes were due to mental 
illnesses.  The court concluded that the exclusion was based on disability if the inmates 
could show on remand that their histories of violent criminal conduct were due to mental 
illnesses, subject to the “direct threat” defense for those who posed a safety risk based on 
individualized assessments.  The panel decision, which contains a strongly worded 
dissent, was vacated for en banc review, but the case was resolved before en banc review.   
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The EEOC also states that an employer must make reasonable 
accommodations8 to an individual with a disability who violates a conduct 
rule that is job-related for the position in question and consistent with 
business necessity barring undue hardship.  The guidance takes the position, 
however, that because the reasonable accommodation is always prospective, 
an employer is not required to excuse past conduct that violates a workplace 
rule that is job-related and consistent with business necessity.  Id. at 
Question 31.9  Finally, the guidance also addresses “direct threat,” stating 
that an employer “must apply the ‘direct threat’ standard uniformly and may 
not use safety concerns to justify exclusion of person with disabilities when 
persons without disability would not be excluded in similar circumstances.”  
Id. at 21.  An employer must identify specific behavior that would pose a 
direct threat, and “an individual does not pose a ‘direct threat’ simply by 
virtue of having a history of psychiatric disability or being treated for a 
psychiatric disability.”  Id.  
 
 Not all circuit courts, however, have held that discrimination based on 
disability-related conduct is discrimination prohibited by the ADA or 
Section 504.  The Eighth Circuit in Harris v. Polk County, 103 F.3d 696, 
697 (8th Cir. 1996), held that an employer did not discriminate against a 
disabled employee by refusing to hire her based on a criminal record where 
the incident on her record was caused by her mental illness.  The court held 
                                                 

8  Reasonable accommodations for psychiatric disabilities might include time off 
from work, modified work schedules, physical changes to the workplace, modification of 
workplace policies, adjusting supervisory methods, or reassignment.  EEOC Guidance at 
Questions 23-26, 29.  

    
9 The EEOC’s guidance states that an employer may discipline an employee for 

past misconduct, but must grant the employee a leave of absence or other reasonable 
accommodations in order to enable the employee to meet workplace standards in the 
future.  Id., Question 31, Exs. A and B.  If an employer can discipline an employee for 
past misconduct, however, then the employer can also fire an employee for past 
misconduct.  See, e.g.,  id., Question 31, Ex. C.   Read literally, the EEOC’s guidance 
would permit an employer to fire or take other adverse action against an employee for 
any disability-related misconduct, since misconduct that has occurred already is “in the 
past.”  The EEOC’s guidance does not deal with the situation where an employer acts 
upon an employee’s past conduct that may have rendered him unqualified at the time that 
it occurred, but it occurred some time ago and the employee is now qualified.  We believe 
that the analysis of disability-related misconduct should be that an employer may take 
action against an employee on the basis of disability-related misconduct only if it 
currently renders the employee unqualified to do the job. 
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that the ADA does not require employers to overlook infractions of the law 
and that “an employer may hold disabled employees to the same standard of 
law-abiding conduct as all other employees.”  Id.10   
 

Similarly, in analyzing a claim by an individual with bi-polar disorder 
that caused her to have outbursts at work, a district court whose decision was 
affirmed by the Fourth Circuit held that “[w]here there is misconduct, even 
if the misconduct was caused by a qualifying handicap . . ., the 
Rehabilitation Act does not bar termination or other disciplinary 
proceedings.”  Carrozza v. Howard County, 847 F. Supp. 365, 367 (D. Md. 
1994), aff’d 45 F.3d 425 (4th Cir. 1995) (unpublished).  Both the district 
court and Fourth Circuit relied on precedent addressing disability-related 
misconduct involving substance abuse in its finding that employees may be 
terminated for misconduct, regardless of whether it is attributable to an 
underlying disability.11  45 F.3d at 425 (citing Little v. FBI, 1 F.3d 255 (4th 
Cir. 1993)); 847 F.  Supp. at 367-68 (same). 
  

III. Policy Arguments 
 

Advocates may cite to Arline and the cases such as those cited above 
specifically holding that discrimination based on disability-related conduct is 
disability-based discrimination.  In addition, we suggest below some policy 
arguments that may be advanced to provide additional support.    
 

A. A Broad Exception Allowing Discrimination 
Based on “Misconduct” Would Eviscerate 

Protections for People with Psychiatric Disabilities 
 
If courts were to construe the ADA and Section 504 as exempting 

discrimination based on “misconduct,” even if the misconduct were caused 
by a disability, anti-discrimination protections for people with psychiatric 
disabilities would be effectively gutted.  As the Tenth Circuit noted in Den 
                                                 

10 The Eighth Circuit’s decision in Harris was criticized in a thoughtful decision 
by a district court, Walsted v. Woodbury County, 113 F. Supp.2d 1318 (N.D. Iowa 2000), 
discussed infra in Section IV. 
 

11 The inappropriateness of incorporating the ADA’s and Section 504’s provisions 
regarding alcohol- and drug-related misconduct into cases involving other disabilities is 
discussed below in Section IV. 
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Hartog, mental illness is manifested by abnormal behavior and is typically 
diagnosed based on behaviors.  129 F.3d at 1087.  Indeed, when a mental 
illness substantially limits major life activities, those limitations are caused 
by conduct.  Drawing a distinction between a mental disability and the 
conduct that is caused by the disability would make little sense, as it is the 
conduct that constitutes the disability.  While some types of misconduct may 
be serious enough to make a person unqualified, the mere fact that an 
employer takes action based on disability-caused misconduct should not 
remove the protections of the ADA. 

 
B. Misconduct Should Not Encompass 

Conduct that is Not Within a Person’s Control 
 

Behavior that is not within a person’s control should not be 
considered misconduct.  Courts do not characterize a seizure, speech defect, 
or loss of bowel control as misconduct, even if it is disruptive to the work 
environment.  See, e.g., Martinson v. Kinney Shoes, 104 F.3d 683, 686 (4th 
Cir. 1997) (contrasting epileptic seizure to misconduct).   Misconduct 
usually refers to conduct that is undertaken deliberately rather than conduct 
that is partly or wholly beyond a person’s control.  For example, the second 
definition of “misconduct” in Merriam Webster dictionary is “intentional 
wrongdoing; specifically: deliberate violation of a law or standard especially 
by a government official:  malfeasance.”  See www.m-
w.com/dictionary/misconduct.  Characterizing a person’s behavior as 
misconduct suggests that the person could have chosen to act differently. 
 

It is, to be sure, sometimes difficult to sort out whether a person’s 
conduct was the unavoidable result of a disability or was done intentionally 
and deliberately.  See, e.g., Den Hartog, 129 F.3d at 1087 (distinguishing 
Siefken v. Village of Arlington Heights, 65 F.3d 664 (7th Cir. 1995), a case 
involving a diabetic police officer who was terminated for erratic driving at 
high speeds through neighborhoods far outside his jurisdiction where the 
court found the conduct was not “caused” by his disability).  In evaluating 
whether a person’s disability caused the conduct, courts should take into 
consideration whether the behavior is typical of the disability, whether the 
particular individual has an impaired assessment of the situation in which he 
finds himself, or an impaired recognition of the nature, meaning or 
consequences of his conduct.  
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Some courts have examined these issues.  For example, in a case 
involving a Department of Motor Vehicles employee with developmental 
disabilities who was terminated for taking automobile validation stickers and 
using them to “decorate” packages that she practiced wrapping, the district 
court considered “whether an employer may lawfully discharge an 
employee, with very limited intellectual ability, for work-place misconduct 
arguably not understood as improper by the employee.” Walsted v. 
Woodbury County, 113 F.Supp.2d 1318, 1321 (N.D. Iowa 2000).  The court 
refused to grant summary judgment for the employer, noting that “Walsted’s 
past job performance generates a genuine issue of material fact that had she 
been provided the reasonable accommodation of periodic training and/or 
instruction in her new work area, namely, had she been informed of the 
importance of the license stickers, she would not have taken them.”  Id. at 
1337.   

 
C. Protecting Disability-Related Conduct Would 

Not Mean Permitting Workplace Disruption or Danger 
 
The ADA and Section 504 do not bar employers from disciplining or 

firing employees who are not qualified to perform the essential functions of 
their jobs, even if a disability causes them to be unqualified.  Accordingly, 
the argument that protecting disability-caused misconduct would permit 
unruly workplaces is simply false.  An individual is not exempt from the 
ADA’s protections simply because he is discriminated against based on 
conduct caused by his disability rather than because of his status as a person 
with a disability.  If the individual’s conduct makes him unqualified, 
however, then he will not prevail on an ADA challenge.  Thus, the 
requirement that an ADA plaintiff prove that he or she is a “qualified 
individual with a disability” ensures that employers can protect their 
workplaces from disruptive or damaging conduct. 
 

Determining what type of misconduct would render an employee 
unqualified depends on the particular job in question.  Misconduct that 
involves acts of violence, sexual harassment, theft, vandalism and assault, or 
other conduct that threatens to harm others, will generally give an employer 
reason to terminate an employee, even if the misconduct is due to a 
disability.  Conduct that is caused by a disability and that is embarrassing to 
the employer, or makes fellow employees or supervisors uncomfortable, 
should be examined carefully and a determination should be made whether 
the employee can be reasonably accommodated.  Frequently, there is an 
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obvious reasonable accommodation, such as a leave of absence to regulate 
medication or receive needed treatment. 

 
Courts should recognize the differences between this type of behavior 

and real misconduct.  See, e.g., Overton v. Reilly, 977 F.2d 1190 (7th Cir.  
1992) (reversing district court finding that an EPA chemist’s occasional 
dozing on the job due to medication for depression was misconduct 
warranting termination). In Overton, the court noted that: 

 
Supervisors are prone to view catnaps as inappropriate and 
unprofessional, but if Overton's sleepiness is a function of his 
disability (or, more properly, of the treatment for his disability) 
and he can still perform the essential functions of his job, then 
he may still be viewed as “qualified” under the Rehabilitation 
Act. . . . Every position presumably requires wakefulness for 
most of the working day and at specified events. In any event, 
the government may presumably require its employees to stay 
awake as a matter of decorum. But that is not necessarily to say 
that an occasional nap would make any federal employee unfit. 
 

Id. at 1195 and n.5. 
 

IV. The ADA’s Provisions Concerning Drug- and Alcohol-Related 
Misconduct Are Limited to the Context of Substance Abuse 

 
The text of the ADA only makes one reference to disability-related 

misconduct.  This provision of the ADA provides that an employer “may 
hold an employee who engages in the illegal use of drugs or who is an 
alcoholic to the same qualification standards for employment or job 
performance and behavior that such entity holds other employees, even if 
any unsatisfactory performance or behavior is related to the alcoholism or 
drug use such employee.”  42 U.S.C. § 12114(c)(4).12   
 

While a few courts have relied on this provision to hold that the ADA 
and Section 504 do not protect disability-related misconduct generally, see, 
e.g., Harris, 103 F.3d at 697; Carrozza v. Howard County, 45 F.3d at 425, 

                                                 
12 The Rehabilitation Act makes similar provisions for individuals whose 

misconduct is caused by the use of drugs or alcohol.  See 29 U.S.C. §§ 706(8)(c)(i) and 
(v).  
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discussed infra, the courts which have thoughtfully analyzed the issue have 
found that these provisions are limited to the context of substance abuse.  
For example, in Den Hartog, the Tenth Circuit stated that the ADA treats 
illegal drug users and alcoholics different from individuals with other 
disabilities in several ways, including that an employer need not make 
reasonable modifications for substance abusers, which “is in marked contrast 
to all other disabilities, where the ADA does require that the employer 
extend reasonable modifications.”  129 F.3d at 1087.  On this basis, the court 
held that the “disability v. disability-caused conduct dichotomy seems to be 
unique to alcoholism and drugs.”  Id.  Likewise, the court in Walsted v. 
Woodbury County, 113 F. Supp. 1318 (N.D. Iowa 2000), criticized the 
Eighth Circuit’s extension of the substance abuse provisions in Harris, 
discussed supra: 
 

[T]he plaintiff’s misconduct in Harris was not caused by 
alcoholism or illegal drug use; rather it was allegedly caused by 
a mental illness.  Nonetheless, the Harris court proceeds to rely 
on the above-mentioned authority, which involves misconduct 
caused by alcohol and illegal drug use, for the sweeping 
proposition that employers are not required to overlook 
infractions of the law, and that employers may hold disabled 
employees to the same standard of law-abiding conduct as all 
other employees. . . . To extrapolate from [these substance 
abuse provisions] that all disability-caused misconduct, 
regardless of whether or not the disability is related to 
alcoholism or illegal drug use, is not protected under the ADA, 
and would, in this court’s opinion, effectively undermine the 
purpose of the ADA. 

 
Id. at 1340 (internal quotation marks and citations omitted).  Instead, the 
Walsted court adopted the standard articulated by the Tenth Circuit in Den 
Hartog.  
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