SANTOS vs. BWC

General Information/Overview
Subrogation allows the Ohio Bureau of Workers’ Compensation (BWC) or a self-insuring employer the right to collect the costs of a claim from a person who caused the accident other than the injured worker, a co-worker or the employer. Normally, these collections come from the insurance company of the person who caused the accident.

In June 2001, the Ohio Supreme Court ruled the Ohio workers’ compensation system’s subrogation statute unconstitutional. As a result, BWC stopped doing subrogation until 2003, when the law was rewritten. Since 2003, BWC has been subrogating claims under revised statutes (Ohio Revised Codes 4123.93 and 4123.931). 

Subsequent to the Supreme Court’s decision, a class action suit – Santos v. BWC – was filed on behalf of injured workers who BWC had subrogated against prior to the June 2001, Supreme Court decision. On July 19, 2006, BWC and the attorneys representing these injured workers agreed to resolve this lawsuit. The court has ordered BWC to reimburse the amounts collected through subrogation prior to the 2001 Supreme Court decision; specifically, in claims with dates of injury from Oct. 20, 1993, to June 27, 2001.
There are approximately 7,900 claims that BWC subrogated against under the 1993 and 1995 subrogation statutes, resulting in collections of approximately $52 million. This money is being returned to the injured workers against whose claims BWC subrogated. The court order will not impact BWC’s bottom line. More than $50 million of surplus monies were reserved earlier this year in anticipation of this case’s resolution. A court-appointed class administrator, James McMonagle, who is an attorney, has been designated to oversee BWC’s distribution of these funds. Please do not confuse Mr. McMonagle with the BWC Administrator/CEO.
It is important to reiterate that resolution of the Santos case does not affect claims subrogated under the 2003 statutes. Therefore, BWC will continue to perform subrogation whenever possible.
Eligibility
Affected Claims
· Only injured workers who BWC successfully subrogated against under the 1993 and 1995 statutes and whose claims have dates of injury between Oct. 20, 1993, and June 27, 2001, will be receiving funds. (A database of eligible injured workers will be available to BWC staff after data has been verified.) This includes claims that became bankrupt self-insured and BWC collected subrogation funds after the bankrupt self-insured date.
Self-Insured Injured Workers
· Self-insured injured workers who were subrogated against by their self-insured employers are not eligible for reimbursement from BWC because BWC did not subrogate against them. These injured workers must contact their self-insured employer or their legal representative to pursue this issue.
· Injured workers whose claims were against bankrupt self-insured employers may be eligible if BWC subrogated against their claims. However, if their self-insured employers had done the subrogation while they were active, the injured workers are not eligible for reimbursement from BWC.

Injured Worker Returned to Work

· Santos reimbursements are not indemnity benefits/compensation; therefore, injured workers who are currently working may be eligible (i.e., the prohibition against working and receiving compensation does not apply).

Reimbursement Amount

· If entitled to receive funds, an injured worker will receive what BWC collected through subrogation less 30-percent. The 30-percent reduction is the fee for the attorneys who brought forth the class action suit. 
· In cases when an overpayment exists due to a finding of fraud, the overpayment will be deducted, in addition to the 30-percent attorney fee.

· BWC will send eligible injured workers a notice of repayment letter, advising them of their right to participate and the amount of their entitlement. As described in the Notice of Repayment section of the fact sheet, the notice must be properly completed and returned to BWC before payment will be made.
Notice of Repayment
· BWC is required to send notices to eligible injured workers no later than 60 days from when the court order was finalized July 19, 2006, (i.e., no later than Sept. 17, 2006). However, BWC intends to send them out as soon as possible.

· To properly complete a notice of repayment, it is the injured worker’s responsibility to supply BWC with a correct date of birth and the last four digits of his/her Social Security number. Additionally, the notice of repayment must be notarized with the injured worker supplying two forms of identification, one with a picture and the other containing a Social Security number. (One form of identification, if contains both the Social Security number and a picture, is acceptable, such as a drivers’ license.) Injured workers are to return copies of their identification with the completed notice. (Almost all banks and libraries have notary publics on staff, who may charge a minimal fee for their services. Also, all attorneys are notary publics.) BWC will not notarize these documents as we are a party to the case.
· After completing the notice of repayment, the injured worker sends the notice back to BWC in a provided postage-paid return envelope. Due to the stringent requirements being placed on BWC in the court order, only original notices of repayment are acceptable. Faxed, electronic or copies of the document will not be accepted and will be returned to injured workers with instructions to resubmit an original copy.

· BWC will return forms to injured workers to correct if they do not give us the correct date of birth and last four digits of their Social Security number. Additionally, BWC will return forms that are not notarized or do not have copies of the injured workers’ identification.

· A different version of the notice of repayment form will be sent if BWC knows that the injured worker is deceased or legally incompetent. These forms must be completed by an individual who has the authority to sign on behalf of the injured worker, such as an executor of a will or a legal guardian. (Additional details about this process are in the fact sheet’s Special Situations section.)
· If an injured worker requests another copy of their notice of repayment, BWC will mail them another copy. In order to send a copy, verify that the injured worker is in the database to receive funds and that the injured worker’s address matches the address on V3. If the address is correct on V3, send an e-mail titled “Santos” to the EFT e-mail box. If an address change is necessary, prior to sending a request to the EFT e-mail box, update the address by following the Change of Address/Change of Name policy located in the claims management section of InfoStation. All notices of repayment will be generated systematically and sent via U.S. mail. BWC will not send notices of repayment by any other method (e.g., fax or electronically, etc.).
· Mail all notices of repayment, including those dropped-off in a BWC customer service office, to:  
BWC – Santos Case
P.O. Box 15429 

Columbus, OH  43215-9609

· While an injured worker can hand deliver a completed form to a BWC customer service office, all forms the offices receive must be sent U.S. mail to the P.O. Box listed above. The service offices are to use the postage-prepaid envelope supplied to the injured worker, if it is available. 
Disputes

Jurisdiction

· An injured worker’s eligibility to participate in the class action suit or the amount BWC intends to reimburse the injured worker can be disputed. The court-appointed class administrator has jurisdiction over these disputes. Therefore, injured workers (or any parties to the claim) are never advised to file motions or appeals with either BWC or the Industrial Commission. Instead, they are directed to file a dispute with the court-appointed class administrator. 

Payment

· If it is determined the injured worker is entitled to additional funds, any monies will be distributed less a 30-percent attorney fee, which goes to the class action attorneys. If it is determined the injured worker is not entitled to additional funds, the class administrator will advice the injured worker of this decision.
· BWC will not issue reimbursements until all disputes are resolved. 
Participation

· Injured workers asserting a right to participate in the class action, but for whom BWC has no record of having subrogated against their claims, or their claims’ dates of injury are not between Oct. 20, 1993, and June 27, 2001, must file a dispute with the court-appointed class administrator. 
Payment Processing

· After BWC receives a properly completed form, payment will be processed. It is anticipated an injured worker should be reimbursed within 45 days. 

· The U.S. Post Office will deliver all payments – no exceptions. Warrants cannot be picked-up or payments made by electronic fund transfer (EFT). The court order requires BWC to explicitly document all information and documents related to this reimbursement. Issuing hard-copy checks on all payments and sending them by U.S. mail is the only way we can meet our legal requirements.  

· These payments will be processed through BWC’s rates and payments system and will not show on the Version 3 system.

Employer Information
· The Santos case court order will not affect state-fund employer premiums (i.e., PA and PEC). 
Special situations

Injured Worker is Incarcerated

· BWC will send checks to incarcerated injured workers, in the event there are any eligible for reimbursement.

Child Support

· BWC is neither going to deduct child support benefits nor are we notifying state or county child support enforcement agencies because the reimbursed subrogation money is not a workers’ compensation benefit. 
Name and Address Changes

· BWC has provided a place for an injured worker to indicate their new name or address on the notice of repayment. BWC processes name and address changes by following the Change of Address/Change of Name policy located in the claims management section of InfoStation. All changes have to be updated in the Version 3 system prior to reimbursement. 

Overpayments

· Since the reimbursed subrogation money is not a workers’ compensation benefit, BWC will not apply reimbursements against injured worker overpayments, except for fraud overpayments. In cases when an overpayment exists due to a finding of fraud, the overpayment will be deducted, in addition to the 30-percent attorney fee. 

Injured Worker is Deceased

· If BWC is paying survivor or widow benefits, the caller verifies the injured worker’s name, claim number, date of birth, and date of injury.
· In the event the injured worker is deceased and BWC has been unaware of the injured worker’s death, the caller is asked to send all relevant information (e.g., death certificate, documents identifying dependents or the estate, etc.) to the class administrator and to BWC at the below addresses.

· The class administrator reviews the information provided to him and determines who should be paid the subrogation reimbursement. He will send his determination, along with any supporting evidence, to the BWC Subrogation Unit.
· To ensure accuracy and accountability, all deaths that BWC had not been previously aware of will be cross-matched and validated with the Social Security Administration.
· Benefits Payable sends a notice of repayment to the individual the class administrator designated as the reimbursement’s recipient. This notice must be completed according to the processes described in the fact sheet’s Notice of Repayment section.
· All documentation for the class administrator and BWC, respectively, is sent to: 

	James McMonagle, Esq.

P.O. Box 93296

Cleveland, OH 44101-5296
	BWC – Santos Case

P.O. Box 15429 

Columbus, OH 43215-9609


Injured Worker has been Declared Legally Incompetent

· If BWC learns the injured worker has been declared legally incompetent, BWC will advise the caller to provide all relevant information to the class administrator at the address listed below. 
· The class administrator reviews all of the information provided to him and determines who receives the subrogation reimbursement. Once this determination is made, the class administrator advises BWC’s subrogation unit in writing and, in turn, this unit advises BWC’s benefits payable of the class administrator’s decision.
· Benefits payable sends a notice of repayment to the individual designated by the class administrator as the reimbursement’s recipient. This notice must be completed according to the processes described in the fact sheet’s Notice of Repayment section.

· All documentation is sent to the class administrator at: 

James McMonagle, Esq.

P.O. Box 93296 

Cleveland, OH  44101-5296

Miscellaneous
Tax Liability

· Reimbursement recipients will not receive a Federal 1099 form. BWC can not give tax advice and suggests recipients seek the answer to these types of questions from a tax professional.

Claim Reactivation and Statute of Limitations

· This action will not reactivate a claim nor reset the statute of limitations.
Injured Worker Attorney’s Entitlement to Reimbursement
· Injured workers’ claims attorneys have no rights to these reimbursements or a portion of them. The attorney was paid from the original proceeds of the personal injury recovery. BWC did not collect from the attorney so we are not reimbursing the attorney. The workers’ compensation attorney will have no claim to the injured workers’ payment as this matter is not related to workers’ compensation issues.   

Entitlement to Information

· All parties to an injured worker’s workers’ compensation claim are entitled to any information the claim, including Santos information. 
Insurance Company or Original Payer Entitlement to Reimbursement
· The court ordered BWC to only reimburse the injured workers involved in the class action suit. Therefore, insurance companies or other original payers of these funds have no right to receive reimbursement from BWC. Claims that an insurance company or other original payer may have is between them and the injured worker.
Correspondence

· No parties to the claim, other than the injured worker, will receive correspondence from BWC. The court order is between BWC and members in the class action suit. The judgment entry does not define parties associated with the workers’ compensation claim as class members. BWC does not have a duty to share this information with parties who are not a part of the class action.  
Contact from Personal Injury Attorneys

· All calls from personal injury attorneys regarding the Santos case should be referred to the BWC subrogation unit at (614) 644-7410.
Public Information and Media Requests

· Direct all media inquiries to: Nancy Smeltzer, BWC chief spokesperson, (614) 752-7588.

· Public information requests regarding the Santos case must be submitted in writing to:  
BWC – Santos Case
P.O. Box 15429 

Columbus, OH  43215-9609

Internal Questions

· BWC employees should direct their questions to their immediate supervisor or to the subrogation unit’s Santos e-mail box.
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