Governance Committee
Agenda
Mansfield Service Office
Tappan Building
November 16, 2007
Small Training Room, Level 2
9:00 am — 11:00 am

Call to Order
Alison Falls, Chair

Roll Call
Mike Sourek, Scribe

Approve Minutes of October 24 meeting
Alison Falls

New Business/Action ltems

1. Review and Approval of Governance Committee Charter
Alison Falls

2. Review and Approval of Board Committee Charters

3. Fiduciary Responsibility Memo/Discussion of Caremark

Ron O’Keefe, Hahn, Loeser and Parks
Discussion_ltems*

1. Oversight of rule review process
Marsha P. Ryan/James Barnes

2. Board process for input from stakeholders

3. Board approval of motions
John Williams

4. Calendar
= Future Calendar Topics

* Not all discussion items have materials included.

Adjourn

Next Meeting: January 2008



Proposed Calendar
Governance Committee
November 16, 2007
December: no meeting
2008
January: Review draft of Board Governance Guidelines
February: no meeting

March/April: Coordination of Administrator’s review

May/June: Board self-assessment
Committee membership/Committee Chair recommendations

July/August: Orientation/Continuing Education program



OHIO ADMINISTRATIVE CODE

4121-1-0%

4121-1-02
4121-1-03

4121-2-01

4121-2-02

4121-3-01
4121-3-09

4121-3-10
4121-3-12
4121-3-13

4121-3-15
4121-3-36
4121-3-17
4121-3-18
4121-3-19
4121-3-20

4121-3-21
4121-3-22
4121-3-24
4121-3-25
4121-3-26
4121-3-27
4121-3-30
4121-3-31
4121-3-32
4121-3-34

4121-15-01
4121-15.02
4121-15-03
4121-15-04

4121-15-05

4121-15-06

CHAPTER 4121-1
NOTICE: MEETINGS

Naotice procedure for the adoption, amendment
or rescission of rales

Notice of public meetings

Non-adjudicatery meetings of the industrial
commission

CHAPTER 41212
STANDARDS OF PRACTICE FOR
ATTORNEYS, AGENTS, AND
REPRESENTATIVES OF
CLAIMANTS OR EMPLOYERS

Standards of practice for attorneys, agents and
representatives of claimants or employ-
ers

Suspension from practice
CHAPTER 4121-3

CLAIMS PROCEDURES

Office locations and office hours

Conduct of hearings before the commigsion and
its staff and district hearing officers

Awards

Suspension of the processing of claims

Adjustment of disputed self-instring employers”
claims

Claims procedures subsequent to sllowince

Maotions

Briefs

Administrative appeals

Form reference

Additional awards by reason of viclations of spe-
cific safety requirements

Change of address

Inspection of claim files

Fee controversies

Application {or change of occupation allowance

Effect of rules

Application

Emergency hearings

Waiver for recreational activities

Temporary disability

Permanient total disability

CHAPTER 412%-156
CODE OF ETHICS

Code of ethics, title and rules covering

Palicy

Standards of conduct

Fosting, distribution and employee acknowl-
edgement and receipt

Purpose: eliminating outside influence; produc-
ing impartiality in handling of claims and
emplover risk accounts and avoiding fa-
voritism

Furnishing employees’ code of ethics and rules
on improper influence to representatives

4121-15-07 Representatives’ responsibility relative o en-

ployees’ code of ethics

4121-15-08  Remedial action against persons exercising im-
’ proper influence and engaging in favorit-
ism
4121-15-089  Prohibition against unnecessary claim file pos-
session

$121-15-10  Standards of conduct for adjudicators
CHAPTER 4121-17
PAYMENTS TO HEALTH CARE PROVIDERS
41211701 Jurisdictional principles applicable to payment
of hills for medical services rendered by
health care providers

41211707 Filing of bills
4121-17-30  Release of medical information by employers
and employees
CHAPTER 4121-18
APPEAL
4i21-18-10  Appeal of administrative decisions of the divi-
sion
CHAPTER 4123-1
NOTICE PROCEDURE
4123-1401 Notice procedure for the adoption, amendment
or rescission of rules
CHAPTER 4123-3
CLAIMSE PROCEDURES
4123-3-01 Office Jocations: scope of rules
4123.3-02 Forms
4123:3-03  Employers reports of injuries and cecupational
diseases
4123-3-05  Applhications for the payment of medical ex-
penses onl
4}23-3-06 Agpiimﬂms for the payment of compensation
and medical expenses
4193-3-07  Apphcations for death benefits
4123-3-08  Preparation and filing of applications for com-
pensation and/or benefits
4123-3-09 Procedures in the processing of applications for
benedits
4123-3-10  Awards
4123-3-11  Reports of payments by self-insuring employers
4123-3-12  Suspension of the processing of claims
4123-3-14 Procedure in the original adjudication of non-
complying employers” clains
4123.3-15  Claim procedures subsequent to allowance
4123-3-16 Motions
4123-3-17 Briefs
4183.3-15 Agpellam procedure
4125-3-20  Additional awards by reasen of vielations of spe-
cific safety requirements
4123-3-21  Change of address
4123-3-22  Inspecticn of claim files
4123-3-23  Limitations on the fling of fee bills
4123.3-24 Fee controversies
4123-3-25 Apfp!icaﬁ{m for change of occupation allowimes
4123-3-29  Informing the claimant of the right to represen-

tation




4123-3-30

4193-3-31
4123-3-32
4133-3-34

4123-3-35
4123-3-36

4123-5-02
4123-5-11

4123-5-13
4123-3-18
4123-5-20

4123-5-21

Ohio Administrative Code 2

Procedures to inform claimant on request as to
the status of his claim and of any action
necessary to maintain the claim

Disabled workers” refief fund: claimant’s pay-
ments

Temporary total examsinations

Settlement of state fund claims

Employer handicap reimbursement

Immmediate allowsnee and payment of medical
bills in claims

CHAPTER 41235
MISCELLANEOUS PROVISIONS

Armed servicas claims

Employer's reports must be signed by officer
or person in employ of employer

Funeral expenses, what constitutes, amount to
be paid

Medical proof required for payment of compen-
sation

Payment of compensation when advancements
are made during period of disability

Abatement of claims

CHAPTER 4123-6

HEALTH PARTNERSHIP PROGRAM

4123.8-01
4123-6-02
4123.6-021
4123-6-02.2
4123-6-02.3
4123-6-02.4
4123-6.025
4123-6-026
41236027

4123-6-028
4123-6-02.9

4123-6-02.21

4123-6-03

4122-6-03.10

4123-6-632

4123-6-033

4323-6-034
4123-6-036

4123-6-037

4123-6-038
4123-6-038

4123-6-04
4123-6-042

Definitions

Provider access to the HPP—-generally

Provider access to the HPP—inital provider
enroliment perfod established

Provider aceess to the HPP—provider creden-
tialing criteria

Provider access to the HPP--provider application
and credentialing

Provider access to the HPP—provider recreden-
taling and recertification

Provider access to the HPP—provider not certi-
fied

Provider acoess to the H{PP—seloction by an
MCO

Provider aceess to the HPP—eligibility of non-
burean’ certified providers

Provider requirement to notify of injury

Provider acesss to the HPP-—provider market-
in

Provider access to the HPP-—chronic pain pro-
gram requirements

MCO participation in the HPP—generally

Conflict of interest

MCO participation in the HPP—MCO applica-
tHon

MCO participation in the HPP~MCO condi-
tional certification based on MCO capac-

ity

MCO participation in the HPP—MCO certifica-
Hon

MCO participation in the HPP—administrator’s
authotity to terminate MCO contracts

MCQ participation in the HPP-—hureas au-
thority to decertify, to refuse to certify
ar recertify an MCO

MCO participation in the HPP-marketing of
services by MCO

MCO participation in the HPF—MCO disclo-
sure of relationship

MCO scope of services— generally

MO0 scope of services management of nedi-
cal trestment of provider selected by em-
plovee

4123-6-043

4323-6-044
4123-6-045

4123-6-046
4123-8-051

4123-8.052
4123.6-053
4123-6-0154

41 23-6-06
4123-6-061

4123-6-062
4123-6-063

4123-6-07
4123-6-08
4123-6-04
4123-6-10
4123-6-11
4125-6-12
4123-6-13
4123-6-14
4123-6-141
4123-6-15
4123-6-16
4123-6-161
4123-6-17

45123-6-18
4123-6-18
4123-6-20
4123-6-21
4123-6-22

4123-6-23

4125-6-24

4123-6-23
4123.6-26
4123-6-27
4123-6-28

4123-6-29
4123-6-30
4123-6-31
4123-5-32
4123-6-33
4123-6-34
4123-6-35
4123-6-36

41236-37
4123-6-358
41%3-6-39

MCO scope of services —MCO medical man-
agement and claims management assis-
tanee

MO0 scope of services—fee bill review and
audit process

MCO scope of services—burean claims manage-
ment

Thirty-day return to work assessment

Em??o}aer aceess to the HPP—employer enrcll-
ment period established

Eraployer access to the HPP—emplover enroll-
ment and selection of MCO

Emplover access to the HPP; certain solivitation
practices by MCOs prohibited

Employer access to the HPP; payment for group
rating referrals prohibited

Fmplovee access to the HPP—generally

Emplovee access to the HPP—employee educa-
ton by MCO and employer

Employee access to the HPP-—employee choice
of provider

Emplovee access to the HPP--application of
rules to claims

Balance billing prohibited

Bureau fee schedule

Payment during adjudication of claim

MCO paymett to providers

Payment to bureaw certified provider

Payment 1o non-burean certified provider

Payment to MCOs

MCO bill submission to buresu

Records to be retained by MCO

Confidentiality of records

Dispute resolution for HPP medical issues

Bureau review of HPP medical disputes

Bureau refusal to certify or reeertils, action to
decertify a provider or MCO~—standards
and procedures for adjudication hear-
ings

Dati gathering and reporting

Bemain at work program

Obligation for sﬂﬁmiiﬁng Feports

Payment for medication -

Stakeholders’ health care quality assurance advi-
sory commitiee

Jurisdictional principles applicable to payment
of bills for medical services rendered by
health care providers

Treatment necessary due to an industrial injury
or occupational disease

Payment for medical supplies and services

Claimant reimbuirsement

Treatment by more than one physician

Treatment of more than one condition or to
more than one part of the body

Request for information by the treating provider

Payment for physical medicine

Payment for acupuncture

Payment for x-rays

Payment for dental care

Payment for eyveglasses and contact lenses

Payment for hearing aids

Payment for braces, shoes, and other orthotic
devices

Payment of hospital bills

Payment for home health nursing services

Fayment for prosthetic device or other artificial
apphiances used by disabled claimarms
fallowing a loss of member award




4123-6-40
4123-6-41
4123-6-42
4123-8-43
4123-6-44
4123-6-45

4123-6-451
4123-6-46

4123-6-50

4123-6-51

4123-6-52

4123-6-53

4123-6-54

4123-6-55

4123-6-56
4123-6-57
4123-6-38
4123-6-39
4123-6-80
4123-6-61
4123-6-62
4123-6-63
4123-6-64

4123-8-65

4123-6-66

4133-6-67

4123-6-88

4123-6-69
4£123-6-70

Analysis

Payment of travel expenses

No legal relationship between the incustrial
commission or bureau and a health eare
provider

Payment for equipment, materials, goods, sup-
pfies or services and inferest incurrec?

Payment for transcutaneous electrical nerve
stimulatars

Bureau fees for practiioner services rendered
by in-state and out-of-state practitioners

Audit of providers’ patient and billing-related
records

Records to be retained by provider

Standardized or negotiated payment rates for
services or supplies

Self-insured employer participation in the QHP
system; repm'iing rﬁqsiimments for non-
participating employers

Employer paticipation in the QHP system—
bureau certification of QHPs

Employer participation in the QHP system—
initial JHP certification envollment pe-
riod established; length of certification
period

Employer participation in the QHP system-—
QHFP quality sssurance program re-
grired

Employer participation in the QHP system—
CHP certification application

Employer partivipation in the QHP system—
bureaw’s authority to revoke certifica-
Hon, to refuse to certify or recertify a
QUP

Employee access to the QHP system—choice
and change of provider

Provider access to the QHP system—generally

Provider access fo the QHP system—provider
participation in QHP system and other
related health care program not linked

Provider access to the QHP system—QHYF pro-
vider selection

Provider access to the QHP systom—medical

revord keeping

Payment in the QHP system—employer respon-
sibility——generally

Payment in the QHP system-—balance billing
prohibited

Payment in the QHP system-—application of
hureau fee schedule in the QHP system

Payment in the QHF system—vendor payment
ti providers

Payment in the QHP system-—emplayer pay-
ment to vendor that provides medical
management and cost containment ser-
vices and/or QHPs

Payment in the QHP system-—authorization and
payment for initisl emergency medical
treatment

Payment in the QHP system-—payment to provid-
ers in states that horder Ohio

Providers in states that do not border Ohio—
QHP freedors to negotiate; restriction
on provider charges to employee

QHP dispute resolution provess

Evaluation of the QHF system by the bureay;
reporting requirements by employers
and QHPs

4123-6-T}

4123-6-72
4123-6-73

[nitial report of an injury and reporting require-
ments by providers and employees in the
QHP system

Confidentiality

Bureau requirement to develop information de-
seribing rights under the QHP system

CHAFTER 4123.7

PAYMENTS TO HEALTH CARE PROVIDERS

4123-7-01

4123702

4123-7-03

4123-7-04
4123-7-05
4123-7-06

4123-7-07
4123-7-08
4123-7-09

4123-7-10

4123-7-11
4123712
4123-7-13
4123-7-14
4123-7-15
4123-7-16

4123-7-17
4123-7-18
4123-7-19
4123-7-20
4123-7-21
4123-7-22
4123-7-23
4123.7-24
4123-7-25
4123-7-26
4123-7-27

4323-7-28

43123-7-28

4123-7-30

4123-7-3F

4123-7-33

4123-7-34

4123-7-35

4123-7-38

4123-7-38
4123-7-39

Jurisdictional principles applicable to payment
of bills for medical services rendered by
health care providers

Treatment necessary on aceount of an industrial
injury or ceenpational disease

Criteria used for the determination of the
amount to be paid for medical services
rendered by licensed practitioners

Claimant reimbursement

Treatment by mere than one physician

Tremtment of more thar one condition or to
more than cne part of the body

Filing of bills

Obligation for submitting reports

Request for information by the treating physi-
chan

Free choice of physician and of cther medical
services

Chunge of physicians

Payment for physiotherapy trestment

Payment for chiropractic treatment

Acupuacture

Payment for x-ray

Handling of emergency situations and ather sit-
uations where prior authorization for im-
mediate trestment andior service is not
required

Medical bills must be itemized

Payment for dental care

Payment for eyeglasses and contact lenses

Payment for hearing aids

Payment for shoes

Payment for braces and other orthotic devices

Payment for medication

Payment of hospital bills

Payment for nursing services

Payment to nursing homes

Health care provider quality assurance advisory
cominittee

Payment for prosthetic device or other artificial
appbiances used by disabled clalmants
following a loss of member award

Travel expenses

No legal relationship between the indnstrial
commission or bureau and a health care
provider

Payment for e{;uipme:st, materials, goocEs, sup-
phies or services and Interest neurred

Medical rules apply to both burean of workers’
compensation and industrial commission

Payment for transeatancous electrical nerve
sHmebators

Payment for practitioner services rendered by
in-state providers

Payment for peactitioner services rendered by
out-of-state providers

Review of providers

Bureau may standardize or obtain discount on
services or supplies
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4123740 Standards and procedures for sanction, suspen-
sion or exclusion of health care providers

4123741 Brocedures for suspansion of health care provid-
erz suspeaded by other state or federd
programs
CHAPTER 41238

GENERAL POLICY OF THE BUREAU
AND GENERAL ORGANIZATION OF
BUREAU OFFICES

4123.9.01 Ceneral functions and orgenization of the bu-
reai

1123902 Legal division of the bureay

4128.0.03  Financial division of the bureau

4123904 Administrative division of the bureau

4123-9-05 Customer service division of the bureau

41239068  Operations division of the burean
CHAPTER 4123-14

NONCOMPLYING EMPLOYER

4123-14-01  Noncomplying employers within the meaning
of the e

. 4123-14-02  Procedures for the collection of premiums from
nencomplying emplovers

4123-14-03  Requests for waiver of & default in the payment
of preminm, for approval of the erigina!
in{E]strial coverage retroactively, and for
abatement of penalties

4123-14-64  Procedurss to recover froms a noncomplying em-
ployer the amount of money paid out of
the state insurance fund for an industrial
injury, oceu%vational disease and/or death

4123-14-05  Settlement of liability of a noncomplying em-
plover

4123-1408  Burean of workers” compensafion adjudicating
commitiee

CHAPTER 4123.15
CODE OF ETHICS
4123-15-61  Code of ethics, title and mles covering
41231502 Folicy
4123-15-03  Srandards of conduct
4123-15-04  Posting, -distdibution and employee acknowl-
edgement and receipt
4123-15-05  Purpose: eliminating outside influence; produc-
ing impartiality in handling of eluims and
employer risk accounts and avoiding fa-
voritism
4123-15-06  Furnishing emplovees” code of ethics and rules
anmproper influence to representatives
4123-15-07  Representatives’ responsibility relative to em-
ployees’ code of ethics
4123.15-08  Remedial sction against persons exercising im-
proper influence and engaging in favorit-
ism
4123-15-08  Prohibition against unmeeessary claim file pos-
session
CHAPTER 4133-18
PERSONAL INFORMATION SYSTEMS
4123-18-01  Definitions
4123-16-02  Personal information systems
4123-16-03  Privaey officer
4123-16-04  Notice of personal information systems
4123-18-65  Collection, maintenance and use of only per-
sonalinformation which is necessary and
relevant
4123-16-06  Maintenance of personal information which is
accurate, relevant, timely and complete
41231607 Notice to persons asked to supply personal in-
formation

4123-16-08

4123-16-06

4123-16-10
4125-16-11

4123-16-12
4123-16-13

4123-17-01
4123-17-62
4123-17-03
4123-17-04
4123-17-05
41231706

4123-17-07

4123-17-08
4123-17-00
4123-17-10
4123-17-11

4123-17-12
4123-17-13

4123-17-14
4123-17-15

4123-17-16
4123-17-17

4123-17-18
4123-17-18.

4123-17-19
4123-17-20
4123-17-22
4123-17-23
4123-37-25
41231726
41231727
4123-17-28
4123-17-29
4123-17-30
4123-17-31
4123.17.32
4123-17-33
4123-17-34
43123-17-33

4123-17-36

Data subject’s right to inspect personal informa-
finn
Investigation of data subjeet’s dispute of the
aceuraey. relevance, dmebiness or com-
pleteness of personal information
Participation in interconnected or combined
svstems
Security precautions
Privacy instruction for department employees
Dviscipiinary measures
CHAPTER 4123-17
GENERAL RBATING FOR THE
STATE INSURANCE FUND
Annual rate revision, method of adoption, effec-
tive dafe, puldication
Basic or manual rate
Employer's classification rates
Classification of occupations or mdustries
Private emplover credibility table used for expe-
rience rafing
Private emplover contributions to the state in-
surance fund
Officers of corporations, partnerships and sole
;Jr()pr'ieﬁtorships, family farm COrpoTA-
tions, and ordiined ministers
Classifications according to national council on
comnpensation fnsurance
Clerizal office payroll
Excess preminms
Rule of merit rating controlling the employee
having but one eye, one hand, ete.
Catastrophe claims
Aule controlling the muking of the tnitial appli-
cation for rating
Rule controfling the completing of payroll re-
ports
Staff leasing/professional employer arrange-
merts
Preminm security depﬂsit
Audliting and adjustment of payrell reports
Eniplover premium discount rute
Early payment discount program
Emplover contribution to the marine industry
f“ﬂd
Employer contribution to the coal-workers
prenmaceniosis fund
Traveling expense
Puties outside the state
Military and navil service
Minimum annuat administrative charge
Protest of an emplayer's experience
Correction of inaccuracies affecting employer’s
premiten rates
Disabled workers' redief fund; eraployers’ as-
sessments and self-insurers’ payments
Puyroll Emitations for corporate officers, sole
proprietors, members of partnerships,
and family farm corporations
Oecupationad safety loan program
Self-insuring employer assessment based upon
paid compensation
Public emplover taxing districts credibility table
usext for experience rating
FPublic employer taxing districts contribution to
the state insurance fund
Public emplover state agency contribution to
the state insurance fund
Administrative cost eontribution

R B e e
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4123-17-37
4123-17-35

4123-17-40
4123-17-41

4123-17-42
41231743
4123-17-44
4123-17-45
4123-17-46
4123-17-47
4123-17-48
4523-17-49
4123-17-30
4183-17-51
4123-17-52
4123-17-33
4123-17-34
4123-17-55
4123-17-56
4123-17-57
4123-17-58
4123-17-59
4123-17-60
4123-17-61
4123-17.62
4123-17-63

4143-17-64
4123-17-65

4123-17-66
4123-17-67

4123-17-68
4123-17-70

4123-16-01
4}123-18-02
4123-18-03

4123-158-04
4123-18-05

4123-18-06
4123-15-08
4123-18-11

4123-18-12

4123-18-13

4123-18-14

4123-18-15

Analysis

Employer contribution to the safety and hygiene
fund
Private employer contribution to the premium
pavment security fund
Self-inzured buy-out factors
Betrospective rating definitions applicable to
any employer
Eligibility for retrospective rating
Application {or retrospective rating plan
Minimmum premium
Initial computation
Premium adjustments
Final settlement
Penalties
Handicap reimbursement
Catastrophes
Termination and transfers
Parameters of the retrospective rating plan
Private employer retrospective rating plan mini-
mum premium pereentages
Public employer retrospective rating plan mini-
g presanm percentages
Transitional work program development grants
Safety incentive and safety grant programs
Premium for construction industey
Drug-free workplace (DFWP] discount pro-
gram
Thousand dellar medical-only program
Anuity factors
Criteria for group experience rating
Apphication for group experience rafing
Eligibility for group experence rating—size ori-
teria
Group experience rate calealations
Experience retention for group experience rate
caleulation purposes
Termination and transfers for group experience
rating
Representation for group experience rating
Group experience safety program requirements
Premium discount program plus
CHAPTER 4123-18
REHABILITATHON OF INJURED
AND DISABLED WORKERS

Voeational rehabilitation in the buresu of work-
ers’ compensation and the bealth part-
nership program

Goals of vocational rehabilitation

Guidetines for referml to and acceptance into
voestional rehiabilitation

Living maintenance allowance

Individualized written vocational rehabilitation
plan

Transitional work programs

Payment for rehabilifation services and related
expenses from the surphus fund

Incentive payments to employers who hire or
retain claimants who have completed a
rehabilitation plan

Rehabilitation division authorized to employ
amd secure cooperation of others re-
guired to meet ity goals

Referral to rehabilitation services commission
permitted

Injured workers suffering compensable injuries,
accupational diseases or death while in
a prescribed rehabilitation plan

Annual reports

4123-18-16

4123-18-18
4123-18-21

4123-18-22

Self-insuring employer's obligation to provide
vocational rehabilitation services
Eabor- faragement-government :i(fvﬁsary council
Wage loss payments to injured workers who
complete rehabilitation programs
Fees for use of services of the bureau rehzbilita-

Hon center

CHAFTER 4123-1%

GENERAL PROCEDURES FOR STATE

4123-13-61
4123-15-02

4123-19-403
4123-19-05
4123-19-06
4123-18.07

4123-15-08
4123-19-09

4123-19-10

43123-19-11

4123-19-12

4123-16-13
4123-19-14
4123-19-13

4123-19-16

4123-20-01

4123-20-02
4123-20-03
4123-20-04
4123-20-05
4123.-20.06
4123-20-07

INSURANCE FUND,
SELF-INSURING EMPLOYERS

Definition: state risks, seil-inguring risks

General procedures in the processing of apph-
cations for industrial coverage

Where an emplover desiees f0 secure the privi-
lege to pay compensation, stc., directly

Where an eraplover i a self-insuring risk and
desires ¥o become a state risk

Procedures tor revocation of self-insuring status

Rules controfling renewals of risks

Renewal of self-insuring risks

In regard to complaints fled by employees
against self-insuring employers under
the provisions of section 4123.35 of the
Revised Code

In regard to audits by the buresu of warkers'
contpensation

Fixing time Hmits beyond which the failure of
1 self-insuring emplover o provide for
the necessary medical exsminations and
evaluations may not delay a decision on
a claim

Grounds for holding pablic hearings to evaluate
the program for seif-insuring employers

Self-msnring employers evaluation board

Self-insured review panel

Assessment for self-insuring employers’ guar-
anty fimd

Self-insured construction projects

CHAPTER 4123-20
MARINE INDUSTRY FUND

Application for subscription to the marine in-
dustry fund

Subscription to the marine industry fund

Premium payment

Payroll reporting

Payroll to be reported

Audits and inspections

Cantroversion of claims

CHAFPTER 4123-21

COAL-WORKERS' PNEUMOCONIOSIS FUND

4123-21-01

4123-21-02
4123-21-03
4123-21-04
4123-21-05
4123-21-06
4123-21-07
4123-21-08

4125-1-01
4125-1-02

Procedures for subscription to the coal-workery”
preumaconiosis fund

Determination of coverage

Premium payment

Payroll reporting

Audit and inspections

Default, retroactive coverage

Effect of cancelled subsoription

Controversion of claims
CHAPTER 41251

WAGE LOSS COMPENSATION

Compensation for wage losses
Electronic sibmission of decuments

o e R TSR
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ABATEMENT
claims, QAC 4123.5.21

ACUPUNCTURE, QAC 4123-7-14

ADMINISTRATION AND PROCEEDINGS

appeals—see APPEALS

briefs, OAC 4121-3-17, 4123-3-17

motions, OAC 4121-3-16, 4123-3-16

noncomplying employer adjudication, OAC 4123.3-14
adjudicating committee, OAC 4123-14-06

ADMINISTRATIVE COSTS AND EXPENSES, OAC 4123-17-26, 4123-17-36

ADMINISTRATOR
discipline of employees; employee code of ethics; internal security committee, OAC 4121-15-05, 4121-

15-08, 4123-15-05, 4123-15-08
ANNUITY FACTORS, OAC 4123-17-60

APFEALS

administrative appeals, OAC 4121-3-18, 4123-3-18
court of common pleas, to, OAC 4123-3-18
rehabilitation division decisions, OAC 4121-18-10

APPLICATION FORMS

furnishing and distribution of, OAC 4123-3-02
reference to, OAC 4121-3-19

ABRMED FORCES, MEMBERS OF, OAC 4123-5-02

ASBESTOSIS
change of occupation allowance, OAC 4121-3-25, 4123-3-25

ATTORNEY GENERAL »
injunction against operation of noncomplying employer, OAC 4123-14-02

ATTORNEYS

authorization for representation, OAC 4121-3-22, 4123-3-22
fees, OAC 4121-3-24, 4123-3-24

practice standards, OAC 4121-2-01

right to representation, OAC 4123-3-29
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AUDTY
coal-workers pneumoconiosis fund, OAC 4123-21-05

marine industry fund, OAC 4123-20-06

BENEFITS, OAC 4121-3-10, 4123-3-10
commutation to lump sum; claimant included as payee on all checks; exception, OAC 4121-3-15,
4123-3-15
death, OAC 4121-3-10, 4123-3-10
claims, CAC 4123-3-07
lump sum payments, OAC 4121-3-10, 4123-3-10
payment procedures, OAC 4121-3-10, 4123-3-10

BILLING AND REIMBURSEMENT
claimant reimbursement, OAC 4123-6-26
filing of bills, OAC 4123-7-07
jurisdictional principles applicable to bill payment, OAC 4123-6-23
payment—
acupuncture, QOAC 4123-8-31
dental care, OAC 4123.6.33
eyeglasses and contact lenses, OAC 4123-6-34
hearing aids, OAC 4123-6-33
home health nursing services, OAC 4123-6-38
hospital bills, OAC 4123-6-37
medical supplies and services, OAC 4123-6-25
medication, OAC 4123-6-21
no creation of legal relationship, OAC 4123-6.41
orthotic devices and shoes, CAC 4123-6-36
physical medicine, OAC 4123-6-30
prosthetic devices, OAC 4123-6.39
rates, standardized or negotiated, OAC 4123-6-46
travel expenses, OAC 4123-6-40
x-rays, QAC 4123-6-32
records to be retained by provider, OAC 4123.-6-451

BLACK LUNG DISEASE
change of occupation allowance, QAC 4121-3-25

BLIND PERSONS-—see also HANDICAPPED PERSONS
BRIEFS, OAC 4121-3-17, 4123-3-17

BUREALU OF WORKERS’ COMPENSATION, OAC 41231 f seq
administrative division, OAC 4123-9-04

claims filing, OAC 4121-3

code of ethics, OAC 4121-15, 4123-15

customer service division, OAC 4123.9.05

duties, QAC 4123-9-01

financial division, QAC 41923-9-03

forms for claims, OAC 4123-3-02

health care provider quality assurance advisory committee, OAC 4123-7-27
legal division, OAC 4123-9-02

notification of rule adoption, amendment or rescission, OAC 4123-1-01
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BUREAU OF WORKERS’ COMPENSATION—Continued
office location and hours, QAC 4121-3-01, 4123-3-01
operations diviston, OAC 4123.8-06

personal information system, OAC 4123-16

policy, OAC 4123-9-01

posting of notice re code of ethics, OAC 4121-15-04
qualified health plan certification, OAC 4123-6-51
rehabilitation division, OAC 4123-18

CHANGE OF OCCUPATION
allowance for, OAC 4121-3.23, 4123.3-25

CHIROPRACTORS, OAC 4123-7-13

CLAIMS, OAC 4121-3, 4123-3
abatement, OAC 4123.5-21
additional award due to safety violation, OAC 4121-3-20, 4123-3-20
allowance procedure, OAC 4121-3-15
armed services claims, OAC 4123-53-02
certification of application, OAC 4123-3-08
change of occupation allowance, OAC 4121-3-25, 4123-3-25
compensation and medical expenses, OAC 4123-3-06
death benefits, OAC 4123-3-07
disputed claims, self-insuring employers, OAC 4121-3-13
emergency hearings, OAC 4121-3-30
employee change of address, OAC 4121.-3-21, 4123-3-21
employer handicap reimbursement, OAC 4123-3-35
files—
inspection, OAC 4121-3-22, 4123-3-22
unauthorized examination of, CAC 4123-3-22
forms, OAC 4123-3.02
reference to forms, OAC 4121-3-19
hours for filing, OAC 4121-3-01
immediate allowance and payment of medical bills in claims, OAC 4123-3-36
lump-sum settlement, OAC 4121-3-15, 4123-3-15
medical expense only, CAC 4123-3-05
medical proof, OAC 4123-5-18
office location and hours, OAC 4121-3-01, 4123-3-01
permanent and total disability, OAC 4123-3-15
permanent partial disability, OAC 4123-3-15
place for filing, OAC 4121-3-01, 4123-3-01
preparation of application, OAC 4121-3-08, 4123-3-08
procedures to inform claimant on request as to the status of his claim and of any action necessary to
maintain the claim, CAC 4123-3-30
processing procedures, OAC 4121-3-09, 4123-3-09
suspension of processing, OAC 4121-3-12, 4123-3-12
reactivation, OAC 4121-3-15, 4123-3-15
rules—
applicability, OAC 4121-3-27
effect, OAC 4121-3-26
settlement of state fund claims, OAC 4123-3-34

R
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CEAIMS—Continued
suspension of processing, OAC 4121-3-12, 4123-3-12
time for filing, OAC 4121-3-08, 4123-3-08

CLASSIFICATION OF INDUSTRIES
national council on compensation insurance, classifications, QAC 4123-17-08

CLASSIFICATION OF OCCUPATIONS, OAC 4123-17-04

COAL-WORKERS PNEUMOCONIOSIS {BLACK LUNG) FUND
audits and inspections, OAC 4123-21.05

canceled subscription, OAC 4123-21-07

contributions to fund, OAC 4123-17-20, 4123-21-03

default on premium payment, OAC 4123-21-06

determination of coverage, OAC 4123-21-02

disputed claims, OAC 4123-21-08

payroll reporting, QAC 4123-21-04

retroactive coverage, OAC 4123-21-06

subseription to fund, OAC 4123-21-01

COMPENSATION-—see also BENEFITS
claims, OAC 4123-3-06, 4123-3-20
death benehits—-

claims, OAC 4123-3-07
partiai disability, OAC 4123-3-15
payment procedure, OAC 4123.3-10
permanent total disability, OAC 4123-3-15
temporary disability, OAC 4121-3-32

CONFIDENTIAL INFORMATION—see also PERSONAL INFORMATION SYSTEM
industrial commission, OAC 4121-15-03, 4121-15-09
workers” compensation claims files, inspection rights, OAC 4121-3-22, 4123-3-22

CONFLICT OF INTEREST—see also ETHICS
bureau of workers’ compensation, OAC 4123- 15-03
industrial commission, OAC 4121-15-03

CONTACT LENSES, OAC 4123-7-19

CONTRIBUTIONS TO INSURANCE FUND
determination of amount due, OAC 4123-17
private employers, OAC 4123-17.05, 4123-17-06
public employers, OAC 4123-17-33-4123-17-35
state, counties, QAC 4123-17-01

DEATH BENEFITS
awards, OAC 4121-3-10
claims, OAC 4121-3-07, 4123-3-07

DENTISTS AND DENTISTRY, OAC 4123.7-18

DIRECT PAYMENT OF COMPENSATION BY EMPLOYER, OAC 4123-3-10
reports, QAC 4123-3-11
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DISABLED WORKERS RELIEF FUND, OAC 4123-3-31
aszessments for, OAC 4193-17-29

DISCOUNTS
medical service payments, OAC 4123-7.39

DRUG-FREE WORKPLACE (DFWP)
discount program, OAC 4123-17-58

DRUGS
medication, payment, OAC 4123-7-23

EMERGENCY HEARINGS, OAC 4121-3-30
EMERGENCY MEDICAL SERVICES, OAC 4123-7-16

EMPLOYEES
authorization for representation, OAC 4123-3-22
change of address, filing, OAC 4121-3-21, 4123-3-21
compensation—see COMPENSATION
failure to cooperate or follow procedures, effect, OAC 4121-3-12, 4123-3-12
medical examination of, OAC 4123-3-32
refusal fo submit to, effect, OAC 4121-3-12
self-insuring employers, OAC 4123-19-11-—see also SELF-INSURING EMPLOYERS
qualified health plan system access, OAC 4123-6-56—see also QUALIFIED HEALTH PLAN
SYSTEM
remedy against noncomplying employer, OAC 4123-3-14, 4123-14-04
right to representation, OAC 4123-3-29
suspension of the processing of claims, QAC 4121-3-12

EMPLOYERS
action by administrator against—
for unpaid award, CAC 4123-14-04
for unpaid premiums, OAC 4123-14-02
incentive payments to hire claimants completing rebabilitation plan, OAC 4123-18-11
noncomplying, OAC 4123-14
adjudicating committee, OAC 4123-14-06
application to industrial commission or bureau for award against, OAC 4123-3-14, 4123-14-04
defaulting employer as, OAC 4123-14-02
administrator may waive default, OAC 4123-14-03
definition, OAC 4123-14-01
lien against by bureau—
for claim against, OAC 4123-3-14, 4123-14-04 P
for unpuid premiums due, OAC 4123-14-02 ]
operation may be enjoined by complying employer, OAC 4123-14-02
settlement of liability, OAC 4123-14-05
penalties—
shatement, OAC 4123-14-03
records to be kept, OAC 4123-3-03
payroll, OAC 4123-17-14
auditing and adjustment, OAC 4123-17-17
clerical office, OAC 4123-17-09
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EMPLOYERS—Continued
records to be kept—Continued
payroll—Continued
corporate officers, sole proprietors, partners, and family farm corporations, QOAC 4123-17-07,
4123-17-30
military service pay, OAC 4123-17-25
out-of-state activities, OAC 4123-17-23
traveling expenses, OAC 4123-17-22
reimbursement of payments made, OAC 4123-53-20

ETHICS
claim file possession, prohibition against unnecessary, OAC 4123-15-09
code of ethics, OAC 4121-15-01, 4123-15-01
furnished to representatives of claimants and employers, OAC 4121-15-06, 4123-15-06
industrial commission ethics code, QAC 4121-15, 4123-15
policy, OAC 4121-15-02, 4123-15-02
representatives responsibility, OAC 4121-15-07, 4123-15-07
standards of conduct for adjudicators, QAC 4121-15-10
standards of practice for attorneys, agents, and representatives, OAC 4121-2-01
suspension from practice, OAC 4121-2-02
workers” compensation bureau ethics code, OAC 4121-15, 4123-15

EYEGLASSES OR CONTACT LENSES, OAC 4123.7-19
FALSE REPRESENTATION OF AUTHORITY, OAC 4123-3-22

FIREFIGHTERS, POLICE OFFICERS
change of occupation due to occupational disease, OAC 4123-3-25

FORMS
furnished by administrator, burean, OAC 4123-3-02
reference to, OAC 4121-3-19

FUNERAL EXPENSES, OAC 4123-5-13

HANDICAPPED PERSONS
employer handicap reimbursement, OAC 4123-3-35

HEALTH CARE PARTNERSHIP PROGRAM, OAC 4123-6

HEALTH CARE PROVIDER QUALITY ASSURANCE ADVISORY COMMITTEE, OAC 4123-
6-22, 4123-7-27

HEALTH PARTNERSHIP PROGRAM

audit of providers’ patient and billing related records, OAC 4123-6-45

balance billing prohibited, OAC 4123-6-07

bureau fee schedule, OAC 4123-6-08

bureau fees for practiioner services rendered by in-state and out-of-state practitioners, OAC 4123-
6-44

bureau refusal to certify or recertify, action to decertify a provider or MCO—standards and procedures
for adjudication hearings, OAC 4123-6-17

bureau review of HPP medical disputes, OAC 4123-6-161
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HEALTH PARTNERSHIP PROGBAM—Continued
confidentiality of records, OAC 4123-6-15
conflict of interest, OAC 4123-6-03.16
definitions, OAC 4123-6-01
dispute resolation for HPP medical issues, QAT 4123-6-16
employee access to the HPP—
application of rules to claims, OAC 4123-6-063
employee chotee of provider, GAC 4123-6-062
employee education hy MCO and employer, OAC 4123-6-061
generally, OAC 4123-6-06
employer access to the HPP—
certain solicitation practices by MCOs prohibited, OAC 4123-6-053
employer enrollment and selection of MCO, OAC 4123-6-052
emplover enrollment period established, OAC 4123-6-051
payment for group rating referrals prohibited, OAC 4123-6-054
MCO bill submission o barean, GAC 4123-6-14
MCO participation in the HPP—
administrator’s authority to terminate MCO contracts, OAC 4123-6-036
bureau’s authority to decertify. to refase to certify or recertify an MCO, OAC 4123-6-037
generally, OAC 4123-6-03
marketing of services by MCO, OAC 4123-6-038
MCO application, GAC 4123-6-032
MCO certification, OAC 4123-6-034
MCO conditional certification based on MCO capacity, OAC 4123-6-033
MCO disclosure of relationship, OAC 4123-6-039
MCO payment to providers, OAC 4123-6-10
MCO scope of services-—
bureau claims management, OAC 4123-6-045
fee bill review and andit process, OAC 4123-6-044
generally, OAC 4123-6-04
management of medical treatment of provider selected by employee, OAC 4123-6-042
MCO medical management and claims management assistance, OAC 4123-6-043
payment during adjudication of claim, OAC 4123-6-09
payment for equipment, materials, goods, supplies or services and interest incurred, OAC 4123-6-42
payment to bureau certified provider, OAC 4123-6-11
payment to MCOs, OAC 41253-6-13
payment to non-burcan certified provider, OAC 4123-6-12
pravider access to the HPP—
chronic pain program requirements, GAC 4123-6-6221
eligibility of non-burcau certified providers, OAC 4123-6-027
generally, OAC 4123-6-02
initial provider snrollment period established, OAC 4123-6-021
provider application and credentialing, OAG 4123-6-023
provider credentialing criteria, QAC 4123-6-022
provider marketing, GAC 4123-6-025
provider not certified, OAC 4123-6-025
provider recredentialing and recertification, OAC 4123-6-024
selection by an MCO, OAC 4123-6-026
provider requirement to notify of injury, OAC 4123-6-028
providers in states that do not border Ohio——QHP freedom to negotiate; restriction on provider
charges to employee, OAC 4123-6-68
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HEALTH PARTNERSHIP PROGRAM-—Continued

records to be retained by MCO, OAC 4123-6-141

remain at work program, OAC 4123-6-19

thirty-day return to work assessment, OAC 4123-6-046

vocational rehabilitation in the bureau of workers’ compensation and the health partnership program,
OAC 4123-18-01

HEARING AIDS, OAC 4123-7-20
HEARINGS, EMERGENCY, OAC 4121-3-30

HOSPITALS
bills, payment, OAC 4123-7-24

INDUSTRIAL COMMISSION
attorney fees, regulation and investigation, OAC 4121-3-24, 4123-3-24
benefits—
commutation to lump sum, OAC 4123-3-15
chief hearing officer, OAC 4121-3-28
claims filing, OAC 4121-3
code of ethics, OAC 4121-15, 4123-15—=ee also ETHICS
confidential information, OAC 4121-15.03, 4121-15-09
conflict of interest, OAC 4121-15-03
continuing jurisdiction—
subsequent disability resulting from earlier injury, OAC 4123-3-08
forms for claims, OAC 4123-3-02
meetings, OAC 4121-1
non-adjudicatory meetings, QAC 4121-1-03
office, OAC 4121.-3-01
posting of notice re code of ethics, OAC 4121-15-04
practice before, standards for attorneys, agents, and claimants’ representatives, OAC 4121-2
recovery against noncomplying employer for award, OAC 4123-3-14, 4123-14-04
rules, regulations—
conduct of hearings, as to; public meetings, OAC 4121-1-01, 4121-1-02
governing operating procedure, OAC 4121-1-01

INFORMATION, DIVULGING OF, OAC 4121-17-30, 4123-3-22
INFORMATION, PAYMENT, TREATING PROVIDER’S REQUEST FOR, OAC 4123-6-29

INSURANCE FUND, STATE, OAC 4123-17, 4123-19
definitions, OAC 4123-19-01
premium rates fixed and maintained, OAC 4123-17
annual rate revision, OAC 4123-17-01
annuity factors, OAC 4123-17-60
hasic or manual rate, QAC 4123-17-02
catastrophe claims, OAC 4123-17-12
classification of occupations, OAC 4123-17-04, 4123-19-02
correction of inaceuracies affecting rates, OAC 4123-17-28
discount rate, OAC 4123-17-18
employer’s classification rates, OAC 4123-17-03
group experience rating, OAC 4123-17-61 et seq
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INSURANCE FUND, STATE~Continued
premium rates fixed and maintained—Continued
initial application for rating, OAC 4123-17-13, 4123-19-02
merit rating, OAC 4123-17-11
private employer credibility table for experience rating, OAC 4123-17-05
protest of experience rating, OAC 4123-17-27
public employer taxing districts credibility table for experience rating, OAC 4123-17-33
retrospective rating, OAC 4123-17-41 et seq
premium security deposit, OAC 4123-17-16, 4123-17-38

LIEN
claim against noncomplying employer, OAC 4123-3-14, 4123-14-04

LOANS, BUILDING
occupational safety loan program, OAC 4123-17-31

MARINE INDUSTRY FUND, OAC 4123-20
application for subscription, OAC 4123-20-01

audits and inspections, OAC 4123-20-06

contributions by employers, OAC 4123-17-19, 4123-20-03
disputed claims, OAC 4123-20-07

payroll reporting, OAC 4123-20-04, 4123.20.05
subseription, OAC 4123-20-02

MEDICAL DEVICES
claimants, OAC 4123-7-28

MEDICAL EXPENSES ONLY CLAIM, OAC 4123-3-05
MEDICAL PROOF, OAC 4123-5-18

MEDICAL SERVICE PAYMENTS, OAC 4121-17, 4123.7
acupuncture, OAC 4123.7.14

amount, determination, OAC 4123-7-03
applicability of rules, OAC 4123-7-33

change of physician, OAC 4123-7-11

chiropractors, OAC 4123-7-13

choice of provider and services, OAC 4123-7-10
dental care, OAC 4123-7-18

discounts, OAC 4123-7-39

emergency treatment, OAC 4123-7-16

eyeglasses or contact lenses, OAC 4123-7-19

ﬁiing of fee bille, GAC 4121-17-07, 4123-7-07
grounds for payment, OAC 4123-7-02

hearing aids, OAC 4123-7-20

hospital bills, OAC 4123-7-24

in-state providers, OAC 4123-7-35

interest incurred, QAC 4123.7-31

itemization of bills, SAC 4123-7-17

jurisdictional principles, OAC 4121-17-01, 4123-7-01
legal relationship between provider and bureau or commission, OAC 4123-7-30
limitations on filing of fee bill, OAC 4123-3-23

SR
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MEDICAL SERVICE PAYMENTS-—Continued

medication, QAC 4123-7-23

nursing homes, OAC 4123-7-26

nursing services, OAC 4123-7-25

orthotic appliances, OAC 4123-7-22

out-of-state providers, OAC 4123-7-36

physical therapy, OAC 4123-7-12

promapt payment provisions, OAC 4123-7-31

prosthetic devices, OAC 4123-7-28

quality assurance advisory committee, OAC 4123-7-27
reimbursement of claimant, OAC 4123-7-04

release of medica! information, OAC 4121-17-30

reporting requirements, OAC 4123-7-08

request for information, OAC 4121-17-30, 4193-7-08

review of providers, OAC 4123-7-38

sanction, suspension or exclusion of provider, OAC 4123-7-40, 4123-7-41
shoes, OAC 4123-7-21

transcutaneous electrical nerve stimulators (TENB), OAC 4123-7-34
travel expenses, OAC 4123-7-29

two or more conditions or injuries, treatment of, OAC 4123-7-06
two or more physicians, treatment by, OAC 4123-7-05

x-ray, OAC 4123-7-15

MEDICATION, PAYMENT, CAC 4123-7-23
MOTIONS, OAC 4121-3-16, 4123-3-16

NURSING HOMES, RESIDENTIAL CARE FACILITIES
nursing homes, payment, OAC 4123-7-26
nursing services, payment, OAC 4123-7-25

NURSING, NURSE-MIDWIFERY, OAC 4123-7-25
OBJECTIONS TO ORDERS, OAC 4121-3-15

OCCUPATIONAL DISEASES

change of occupation required, effect, OAC 4121-3-25, 4123-3-25
compensation and medical expenses claim, OAC 4123-3-06

death benefits elaims, QAC 4123-3-07

medical expenses only claim, OAC 4123-3-05

preparation of claims, OAC 4123-3-08

time limits on claims, OAC 4123-3-08

OCCUPATIONAL SAFETY LOAN PROGRAM, OAC 4123-17-31
CGFFICE LOCATION AND HOURS, OAC 4121-3-01, 4123-3-01

OVERSIGHT COMMISSION
health care partnership program rules approved, OAC 4123-6

PENALTIES
abatement, OAC 4123-14-03
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PERMANENT PARTIAL DISABILITY, OAC 4121-3-34

PERSONAL INFORMATION S5YSTEM

accuracy of information, OAC 4123-16-06

applicability of rules, OAC 4123-16-02

definitions, OAC 4123-16-01

disciphinary measures, OAC 4123-16-13

disputed information, investigation, GAC 4123-16-09
inspection rights, OAC 4123-16-08

interconnected or combined systems, OAC 4123-16-10
necessary and relevant information only, OAC 4123-16-05
notice requirements, OAC 4123-16.04, 4123.16-07
privacy instructions, OAC 4123-16-12

privacy officer, OAC 4123-16-03

security precautions, OAC 4123-16-11

PHYSICAL THERAPISTS, OAC 4123-7-12

PHYSICIANS

change of physician, CAC 4123-7-11

reporting obligation, OAC 4123-6-20

two or more physicians treating claimant, OAC 4123-7-05

PROSTHETIC DEVICES, OAC 4123-7-28

QUALIFIED HEALTH PLAN SYSTEM
certification of plans, OAC 4123-6-51
application for certification, OAC 4123-6-54
initial enrollment period, OAC 4123-6-52
quality assurance program, OAC 4123-6-53
refusal, revecation, or recertification, OAC 4123-6-55
confidentiality, OAC 4123-6-72
dispute resolution process, OAC 4123-6-69
employee access to system, OAC 4123-6-56
employer participation, OAC 4123-6-51
evaluation by bureau, OAC 4123-6-70
information conceming system, QAC 4123-6-73
payment—
balance billing prohibited, OAC 4123-6-62
bureau fee schedule, application of, CAC 4123-6-63
employer responsibility, OAC 4123-6-61
initial emergency medical treatment, OAC 4123-6-66
providers in bordering states, OAC 4123-6-67
vendor payment to providers, OAC 4123-6-64, 4123-6.65
provider access to system, OAC 4123-6-57, 4123-6-58
medical recordkeeping, OAC 4123-6-60
provider selection, OAC 4123-6-59
reporting requirements—
employees and providers, OAC 4123-6-71
employers and plans, OAC 4123-6-70
initial report of injury, OAC 4123-6-71
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QUALIFTED HEALTH PLAN SYSTEM—Continued
reporting requirements—{Continued

nonparticipating employers, OAC 4123-6-50
self-insured employer participation, OAC 4123-6-50

REACTIVATION OF CLAIMS, OAC 4121-3-15, 4123-3-15

RECREATIONAL ACTIVITIES
waiver, OAC 4121-3-31

REHABILITATION SERVICES, OAC 4123-18

admission guidelines, OAC 4123-18-03

annual report, OAC 4123-18-15

cooperation, OAC 4123-18-12

eligibility guidelines, OAC 4123-18-03

fees, QAC 4121-18-22

goals, OAC 4123-18-02

health services advisory committee, OAC 4123-18-17

incentive payments to hire claimants completing treatment, OAC 4123-18-11

individualized written vocational rehabilitation plan, OAC 4123-18-05

injured workers suffering compensable injuries, cccupational diseases or death while in a preseribed
rehahilitation plan, OAC 4123-18-14

labor-management-government advisory council, QAC 4123-18-18

living maintenance allowance, OAC 4123-15-04

payment for services, OAC 4123-18-08

referral guidelines, OAC 4123-18-03

referral o rehabilitation services commission, QAC 4123-18-13

self-insuring employer’s obligation te provide vocational rehabilitation services, OAC 4123-18-16

transitional work programs, OAC 4123-18-06
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wage loss payments, OAC 4123-18-21

REHABILITATION SERVICES COMMISSION
referral to commission, OAC 4123-18-13

REIMBURSEMENT OF EMPLOYER OR WELFARE PLAN, OAC 4123-5-20

REPORTS, OAC 4123-3-03

data gathering, medical management and cost containment, OAC 4123-6-18
injuries and occupational diseases, OAC 4123-3-03

medical service payments, OAC 4123-7-08

physician treating industrial case, OAC 4123-6-20

self-insuring employers, payment of compensation, OAC 4123-3-11
signatures, OAC 4123-3-11
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contributions by employers, OAC 4123-17-37

SELF-INSURING EMPLGYERS
approval of status, OAC 4123-19-03
assessments, OAC 4123-17-32
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SETTLEMENT OF LIABILITY
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SILICOSIS
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TRANSCUTANEOUS ELECTRICAL NERVE STIMULATORS (TENS), OAC 4123-7-34
payment for, OAC 4123-6-43

TRAVEL
expenses, OAC 4123-7-29

TREATMENT

more than one condition or more than one part of body, OAC 4123-6-28
more than one physician, OAC 4123-6-27
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ALLEN, CHANCELLOR

Pending is a motion pursuant to Chancery Rule 23.1 to approve as fair and
reasonable a proposed settlement of a consolidated derivative action on behalf  of
Caremark International, Inc. ("Caremark™). The suit involves claims that the members
of Caremark's board of directors (the "Board") breached their  fiduciary duty of care to
Caremark in connection with alleged violations by  Caremark employees of federal
and state laws and regulations applicable to  health care providers. As a result of the
alleged violations, Caremark was  subject to an extensive four year investigation by
the United States Department  of Health and Human Services and the Department of
Justice. In 1994 Caremark was charged in an indictment with multiple felonies. It
thereafter entered into a number of agreements with the Department of Justice and
others. Those agreements included a plea agreement in which Caremark pleaded
guilty toa  single felony of mail fraud and agreed to pay civil and criminal fines.
Subsequently, Caremark agreed to make reimbursements to various private and
public parties. In all, the payments that Caremark has been required to make total
approximately ~ $ 250 million.



This suit was filed in 1994, purporting to seek on behalf of the company recovery
of these losses from the individual defendants who constitute the board of  directors
of Caremark. n1 The parties now propose that it be settled and, after notice to
Caremark shareholders, a hearing on the fairness of the proposal was held on
August 16, 1996.

nl Thirteen of the Directors have been members of the Board since November 30,
1992. Nancy Brinker joined the Board in October 1993.

A motion of this type requires the court to assess the strengths and weaknesses  of
the claims asserted in light of the discovery record and to evaluate the fairness and
adequacy of the consideration offered to the corporation in exchange for the release
of all claims made or arising from the facts alleged. The ultimate issue then is
whether the proposed settlement appears to be fair  to the corporation and its absent
shareholders. In this effort the court does not determine contested facts, but
evaluates the claims and defenses on the  discovery record to achieve a sense of the
relative strengths of the parties' positions. Polk v. Good, Del.Supr., 507 A.2d 531,
536 (1986). In  doing this, in most instances, the court is constrained by the absence
of atruly adversarial process, since inevitably both sides support the settlement
and legally assisted objectors are rare. Thus, the facts stated hereafter represent the
court's effort to understand the context of the motion from  the discovery record, but
do not deserve the respect that judicial findings  after trial are customarily accorded.

Legally, evaluation of the central claim made entails consideration of the legal
standard governing a board of directors' obligation to supervise or  monitor corporate
performance. For the reasons set forth below | conclude, in light of the discovery
record, that there is a very low probability that it would be determined that the
directors of Caremark breached any dutyto  appropriately monitor and supervise the
enterprise. Indeed the record tends  to show an active consideration by Caremark
management and its Board of the  Caremark structures and programs that ultimately
led to the company's indictment  and to the large financial losses incurred in the
settlement of those claims. It does not tend to show knowing or intentional violation
of law. Neither the fact that the Board, although advised by lawyers and accountants,
did not accurately predict the severe consequences to the company that would
ultimately  follow from the deployment by the company of the strategies and practices

that ultimately led to this liability, nor the scale of the liability, gives rise to an
inference of breach of any duty imposed by corporation law upon  the directors of
Caremark.

I. BACKGROUND

For these purposes | regard the following facts, suggested by the discovery record,



as material. Caremark, a Delaware corporation with its headquarters  in Northbrook,
lllinois, was created in November 1992 when it was spun-off  from Baxter
International, Inc. ("Baxter") and became a publicly held company listed on the New
York Stock Exchange. The business practices that created the problem pre-dated the
spin-off. During the relevant period Caremark was involved in two main health care
business segments, providing patient care  and managed care services. As part of its
patient care business, which accounted for the majority of Caremark's revenues,
Caremark provided alternative site  health care services, including infusion therapy,
growth hormone therapy, HIV/AIDS-related treatments and hemophilia therapy.
Caremark’'s managed care  services included prescription drug programs and the
operation of multi-specialty  group practices.

A. Events Prior to the Govermnment Investigation

A substantial part of the revenues generated by Caremark's businesses is derived
from third party payments, insurers, and Medicare and Medicaid reimbursement
programs. The latter source of payments are subject to the terms of the Anti-Referral
Payments Law ("ARPL") which prohibits health care providers from paying any  form
of remuneration to induce the referral of Medicare or Medicaid patients.  From its
inception, Caremark entered into a variety of agreements with hospitals, physicians,
and health care providers for advice and services, as well as  distribution agreements
with drug manufacturers, as had its predecessor prior  to 1992. Specifically, Caremark
did have a practice of entering into contracts  for services (e.g., consultation
agreements and research grants)  with physicians at least some of whom prescribed
or recommended services or  products that Caremark provided to Medicare recipients
and other patients.  Such contracts were not prohibited by the ARPL but they
obviously raised a  possibility of unlawful "kickbacks."

As early as 1989, Caremark's predecessor issued an internal "Guide to Contractual
Relationships" ("Guide") to govern its employees in entering into contracts  with
physicians and hospitals. The Guide tended to be reviewed annually by  lawyers and
updated. Each version of the Guide stated as Caremark's and its  predecessor's
policy that no payments would be made in exchange for or to  induce patient referrals.
But what one might deem a prohibited quid pro  quo was not always clear. Due to a
scarcity of court decisions interpreting  the ARPL, however, Caremark repeatedly
publicly stated that there was uncertainty  concerning Caremark's interpretation of the
law.

To clarify the scope of the ARPL, the United States Department of Health and
Human Services ("HHS") issued "safe harbor" regulations in July 1991 stating
conditions under which financial relationships between health care service providers
and patient referral sources, such as physicians, would not violate  the ARPL.
Caremark contends that the narrowly drawn regulations gave limited guidance as to
the legality of many of the agreements used by Caremark that  did not fall within the
safe-harbor. Caremark's predecessor, however, amended many of its standard forms
of agreement with health care providers and revised the Guide in an apparent



attempt to comply with the new regulations.
B. Government Investigation and Related Litigation

In August 1991, the HHS Office of the Inspector General ("OIG") initiated an
investigation of Caremark's predecessor. Caremark's predecessor was served  with a
subpoena requiring the production of documents, including contracts  between
Caremark's predecessor and physicians (Quality Service Agreements  ("QSAs")).
Under the QSAs, Caremark's predecessor appears to have paid physicians fees for
monitoring patients under Caremark's predecessor's care, including  Medicare and
Medicaid recipients. Sometimes apparently those monitoring patients  were referring
physicians, which raised ARPL concerns.

In March 1992, the Department of Justice ("DOJ") joined the OIG investigation and
separate investigations were commenced by several additional federal and state
agencies. n2

n2 In addition to investigating whether Caremark'’s financial relationships  with
health care providers were intended to induce patient referrals, inquiries  were made
concerning Caremark's billing practices, activities which might lead to excessive and
medically unnecessary treatments for patients, potentially  improper waivers of patient
co-payment obligations, and the adequacy of records  kept at Caremark pharmacies.

C. Caremark's Response to the Investigation

During the relevant period, Caremark had approximately 7,000 employees and
ninety branch operations. It had a decentralized management structure. By May
1991, however, Caremark asserts that it had begun making attempts to centralize its
management structure in order to increase supervision over its branch  operations.

The first action taken by management, as a result of the initiation of the  OIG
investigation, was an announcement that as of October 1, 1991, Caremark's
predecessor would no longer pay management fees to physicians for services to
Medicare and Medicaid patients. Despite this decision, Caremark asserts that its
management, pursuant to advice, did not believe that such payments  were illegal
under the existing laws and regulations.

During this period, Caremark's Board took several additional steps consistent  with
an effort to assure compliance with company policies concerning the ARPL  and the
contractual forms in the Guide. In April 1992, Caremark published  a fourth revised
version of its Guide apparently designed to assure that its agreements either
complied with the ARPL and regulations or excluded Medicare and Medicaid patients



altogether. In addition, in September 1992, Caremark instituted a policy requiring its
regional officers, Zone Presidents, to approve each contractual relationship entered
into by Caremark with a physician.

Although there is evidence that inside and outside counsel had advised Caremark's
directors that their contracts were in accord with the law, Caremark recognized that
some uncertainty respecting the correct interpretation of the law existed. Inits 1992
annual report, Caremark disclosed the ongoing government investigations,
acknowledged that if penalties were imposed on the company they could have a
material adverse effect on Caremark's business, and stated that no assurance could
be given that its interpretation of the ARPL would prevalil if challenged.

Throughout the period of the government investigations, Caremark had an internal
audit plan designed to assure compliance with business and ethics policies. In
addition, Caremark employed Price Waterhouse as its outside auditor. On  February
8, 1993, the Ethics Committee of Caremark's Board received and reviewed an
outside auditors report by Price Waterhouse which concluded that there  were no
material weaknesses in Caremark's control structure. n3 Despite the  positive findings
of Price Waterhouse, however, on April 20, 1993, the Audit & Ethics Committee
adopted a new internal audit charter requiring a comprehensive  review of compliance
policies and the compilation of an employee ethics handbook concerning such
policies. n4

n3 At that time, Price Waterhouse viewed the outcome of the OIG Investigation as
uncertain. After further audits, however, on February 7, 1995, Price Waterhouse
informed the Audit & Ethics Committee that it had not become aware of any
irregularities or illegal acts in relation to the OIG investigation.

n4 Price Waterhouse worked in conjunction with the Internal Audit Department.

The Board appears to have been informed about this project and other efforts  to
assure compliance with the law. For example, Caremark's management reported  to
the Board that Caremark’s sales force was receiving an ongoing education  regarding
the ARPL and the proper use of Caremark's form contracts which had been
approved by in-house counsel. On July 27, 1993, the new ethics manual, expressly
prohibiting payments in exchange for referrals and requiring employees to report all
illegal conduct to a toll free confidential ethics hotline, was approved and allegedly
disseminated. n5 The record suggests that Caremark  continued these policies in
subsequent years, causing employees to be given revised versions of the ethics
manual and requiring them to participate in  training sessions concerning compliance
with the law.



n5 Prior to the distribution of the new ethics manual, on March 12, 1993,
Caremark's president had sent a letter to all senior, district, and branch  managers
restating Caremark’s policies that no physician be paid for referrals, that the standard
contract forms in the Guide were not to be modified, and  that deviation from such
policies would result in the immediate termination  of employment.

During 1993, Caremark took several additional steps which appear to have been
aimed at increasing management supervision. These steps included new policies
requiring local branch managers to secure home office approval for all disbursements
under agreements with health care providers and to certify compliance with  the ethics
program. In addition, the chief financial officer was appointed to serve as Caremark’s
compliance officer. In 1994, a fifth revised Guide was published.

D. Federal Indictments Against Caremark and Officers

On August 4, 1994, a federal grand jury in Minnesota issued a 47 page indictment
charging Caremark, two of its officers (not the firm's chief officer), an  individual who
had been a sales employee of Genentech, Inc., and David R.  Brown, a physician
practicing in Minneapolis, with violating the ARPL over a lengthy period. According to
the indictment, over $ 1.1 million had been  paid to Brown to induce him to distribute
Protropin, a human growth hormone  drug marketed by Caremark. n6 The substantial
payments involved started, according to the allegations of the indictment, in 1986
and continued through 1993. Some payments were "in the guise of research grants”,
Ind. P20, and others  were "consulting agreements”, Ind. P19. The indictment
charged, for example, that Dr. Brown performed virtually none of the consulting
functions described in his 1991 agreement with Caremark, but was nevertheless
neither required  to return the money he had received nor precluded from receiving
future funding  from Caremark. In addition the indictment charged that Brown
received from  Caremark payments of staff and office expenses, including telephone
answering  services and fax rental expenses.

n6 In addition to prescribing Protropin, Dr. Brown had been receiving research
grants from Caremark as well as payments for services under a consulting agreement
for several years before and after the investigation. According to an undated
document from an unknown source, Dr. Brown and six other researchers had been
providing patient referrals to Caremark valued at $ 6.55 for each $ 1 of research
money they received.



In reaction to the Minnesota Indictment and the subsequent filing of this  and other
derivative actions in 1994, the Board met and was informed by management that the
investigation had resulted in an indictment; Caremark denied any  wrongdoing relating
to the indictment and believed that the OIG investigation  would have a favorable
outcome. Management reiterated the grounds for its  view that the contracts were in
compliance with law.

Subsequently, five stockholder derivative actions were filed in this court and
consolidated into this action. The original complaint, dated August 5, 1994, alleged,
in relevant part, that Caremark's directors breached their  duty of care by failing
adequately to supervise the conduct of Caremark employees, or institute corrective
measures, thereby exposing Caremark to fines and liability. n7

n7 Caremark moved to dismiss this complaint on September 14, 1994. Prior to
that motion, another stockholder derivative action had been filed in the United  States
District Court for the Northern District of lllinois, complaining of  similar misconduct on
the part of Caremark, its Directors, and three employees, as well as several other
claims including RICO violations. Brumbergv.  Mieszala, No. 94 C 4798 (N.D. IIl.).
The federal court entered a stay  of all proceedings pending resolution of this case.

On September 21, 1994, a federal grand jury in Columbus, Ohio issued another
indictment alleging that an Ohio physician had defrauded the Medicare program by
requesting and receiving $ 134,600 in exchange for referrals of patients  whose
medical costs were in part reimbursed by Medicare in violation of the  ARPL. Although
unidentified at that time, Caremark was the health care provider who allegedly made
such payments. The indictment also charged that the physician, Elliot Neufeld, D.O.,
was provided with the services of a registered nurse  to work in his office at the
expense of the infusion company, in addition to free office equipment.

An October 28, 1994 amended complaint in this action added allegations concerning

the Ohio indictment as well as new allegations of over billing and inappropriate
referral payments in connection with an action brought in Atlanta, Booth  v. Rankin.
Following a newspaper article report that federal investigators  were expanding their
inquiry to look at Caremark's referral practices in Michigan  as well as allegations of
fraudulent billing of insurers, a second amended complaint was filed in this action.
The third, and final, amended complaint  was filed on April 11, 1995, adding
allegations that the federal indictments  had caused Caremark to incur significant
legal fees and forced it to sell its home infusion business at a loss. n8

n8 On January 29, 1995, Caremark entered into a definitive agreement to sell  its



home infusion business to Coram Health Care Company for approximately $ 310
million. Baxter purchased the home infusion business in 1987 for $586  million.

After each complaint was filed, defendants filed a motion to dismiss. According to
defendants, if a settlement had not been reached in this action, the case  would have
been dismissed on two grounds. First, they contend that the complaints  fail to allege
particularized facts sufficient to excuse the demand requirement  under Delaware
Chancery Court Rule 23.1. Second, defendants assert that plaintiffs  had failed to
state a cause of action due to the fact that Caremark's charter  eliminates directors'
personal liability for money damages, to the extent  permitted by law.

Settlement Negotiations

In September, following the announcement of the Ohio indictment, Caremark
publicly announced that as of January 1, 1995, it would terminate all remaining
financial relationships with physicians in its home infusion, hemophilia, and growth
hormone lines of business. n9 In addition, Caremark asserts that it extended its
restrictive policies to all of its contractual relationships  with physicians, rather than
just those involving Medicare and Medicaid patients, and terminated its research
grant program which had always involved some recipients  who referred patients to
Caremark.

n9 On June 1, 1993, Caremark had stopped entering into new contractual
agreements in those business segments.

Caremark began settlement negotiations with federal and state government entities
in May 1995. In return for a guilty plea to a single count of mail fraud by the
corporation, the payment of a criminal fine, the payment of substantial  civil damages,
and cooperation with further federal investigations on matters  relating to the OIG
investigation, the government entities agreed to negotiate  a settlement that would
permit Caremark to continue participating in Medicare  and Medicaid programs. On
June 15, 1995, the Board approved a settlement ("Government  Settlement
Agreement") with the DOJ, OIG, U.S. Veterans Administration, U.S.  Federal
Employee Health Benefits Program, federal Civilian Health and Medical ~ Program of
the Uniformed Services, and related state agencies in all fifty  states and the District
of Columbia. n10 No senior officers or directors were  charged with wrongdoing in the
Government Settlement Agreement or in any of  the prior indictments. In fact, as part
of the sentencing in the Ohio action on June 19, 1995, the United States stipulated
that no senior executive  of Caremark participated in, condoned, or was willfully
ignorant of wrongdoing  in connection with the home infusion business practices. n11



n1l0 The agreement, covering allegations since 1986, required a Caremark subsidiary

to enter a guilty plea to two counts of mail fraud, and required Caremark to pay $
29 million in criminal fines, $ 129.9 million relating to civil claims  concerning payment
practices, $ 3.5 million for alleged violations of the  Controlled Substances Act, and $
2 million, in the form of a donation, to  a grant program set up by the Ryan White
Comprehensive AIDS Resources Emergency Act. Caremark also agreed to enter into
a compliance agreement with the HHS.

nll On July 25, 1995, another shareholder derivative complaint was filed against
Caremark and seven of its Directors, asserting allegations related to the  Minnesota
indictment and the terms of the Government Settlement Agreement. Lenzen v.
Piccolo, No. 95 CH 7118 (Circuit Court of Cook County, lllinois).

The federal settlement included certain provisions in a "Corporate Integrity
Agreement” designed to enhance future compliance with law. The parties have  not
discussed this agreement, except to say that the negotiated provisions of the
settlement of this claim are not redundant of those in that agreement.

Settlement negotiations between the parties in this action commenced in May
1995 as well, based upon a letter proposal of the plaintiffs, dated May 16, 1995. n12
These negotiations resulted in a memorandum of understanding ("MOU"),  dated
June 7, 1995, and the execution of the Stipulation and Agreement of Compromise
and Settlement on June 28, 1995, which is the subject of this action. n13 The MOU,
approved by the Board on June 15, 1995, required the Board to  adopt several
resolutions, discussed below, and to create a new compliance committee. The
Compliance and Ethics Committee has been reporting to the Board in accord with its
newly specified duties.

n12 No government entities were involved in these separate, but concurrent
negotiations.

n13 Plaintiff's initial proposal had both a monetary component, requiring
Caremark's director-officers to relinquish stock options, and a remedial component,
requiring management to adopt and implement several compliance related measures.
The monetary component was subsequently eliminated.

After negotiating these settlements, Caremark learned in December 1995 that



several private insurance company payors ("Private Payors") believed that Caremark
was liable for damages to them for allegedly improper business practices related to
those at issue in the OIG investigation. As a result of intensive  negotiations with the
Private Payors and the Board's extensive consideration of the alternatives for dealing
with such claims, the Board approved a $ 98.5 million settlement agreement with the
Private Payors on March 18, 1996. In  its public disclosure statement, Caremark
asserted that the settlement did  not involve current business practices and contained
an express denial of  any wrongdoing by Caremark. After further discovery in this
action, the plaintiffs  decided to continue seeking approval of the proposed settlement
agreement.

F. The Proposed Settlement of this Litigation

In relevant part the terms upon which these claims asserted are proposed to  be
settled are as follows: 1. That Caremark, undertakes that it and its employees, and
agents not pay any form of compensation to a third party in exchange for the referral
of a patient to a Caremark facility or service or the prescription of drugs marketed or
distributed by Caremark for which reimbursement may be sought from Medicare,
Medicaid, or a similar state reimbursement program;

2. That Caremark, undertakes for itself and its employees, and agents not  to pay
to or split fees with physicians, joint ventures, any business combination in which
Caremark maintains a direct financial interest, or other health care  providers with
whom Caremark has a financial relationship or interest, in  exchange for the referral
of a patient to a Caremark facility or service or  the prescription of drugs marketed or
distributed by Caremark for which reimbursement may be sought from Medicare,
Medicaid, or a similar state reimbursement program;

3. That the full Board shall discuss all relevant material changes in government health
care regulations and their effect on relationships with health care providers on a
semi-annual basis;

4. That Caremark’s officers will remove all personnel from health care facilities or
hospitals who have been placed in such facility for the purpose of providing
remuneration in exchange for a patient referral for which reimbursement may be
sought from Medicare, Medicaid, or a similar state reimbursement program;

5. That every patient will receive written disclosure of any financial relationship
between Caremark and the health care professional or provider who made the
referral;

6. That the Board will establish a Compliance and Ethics Committee of four
directors, two of which will be non-management directors, to meet at least  four times
a year to effectuate these policies and monitor business segment compliance with
the ARPL, and to report to the Board semi-annually concerning  compliance by each
business segment; and



7. That corporate officers responsible for business segments shall serve as
compliance officers who must report semi-annually to the Compliance and Ethics
Committee and, with the assistance of outside counsel, review existing contracts and
get advanced approval of any new contract forms.

Il. LEGAL PRINCIPLES

A. Principles Governing Settlements of Derivative Claims

As noted at the outset of this opinion, this Court is now required to exercise an
informed judgment whether the proposed settlement is fair and reasonable in the light
of all relevant factors. Polk v. Good, Del.Supr., 507 A.2d 531 (1986). On an application
of this kind, this Court attempts to protect the best interests of the corporation and its
absent shareholders all of whom will be barred from future litigation on these claims if
the settlement is approved. The parties proposing the settlement bear the burden of
persuading the court thatitis in fact fair and reasonable. Fins v. Pearlman, Del.Supr.,
424 A.2d 305 (1980).

B. Directors' Duties To Monitor Corporate Operations

The complaint charges the director defendants with breach of their duty of attention
or care in connection with the on-going operation of the corporation’'s business. The
claim is that the directors allowed a situation to develop and continue which exposed
the corporation to enormous legal liability and that in so doing they violated a duty to
be active monitors of corporate performance. The complaint thus does not charge
either director self-dealing or the more difficult loyalty-type problems arising from
cases of suspect director motivation, such as entrenchment or sale of control contexts.
nl4 The theory here advanced is possibly the most difficult theory in corporation law
upon which a plaintiff might hope to win a judgment. The good policy reasons why it is
so difficult to charge directors with responsibility for corporate losses for an alleged
breach of care, where there is no conflict of interest or no facts suggesting suspect
motivation involved, were recently described in Gagliardi v. TriFoods Int'l Inc., Del.Ch.,
683 A.2d 1049 (1996) (1996 Del.Ch. LEXIS 87 at p.20).

nl4 See Weinberger v. UOP, Inc., Del.Supr., 457 A.2d 701, 711 (1983) (entire fairness
test when financial conflict of interest involved); Unitrin, Inc. v. American General Corp.,
Del.Supr., 651 A.2d 1361, 1372 (1995) (intermediate standard of review when
"defensive" acts taken); QVC Network, Inc. v. Paramount Communications, Inc.,
Del.Supr., 637 A.2d 34, 45 (1994) (intermediate test when corporate control
transferred).

1. Potential liability for directoral decisions: Director liability for a breach of the duty to



exercise appropriate attention may, in theory, arise in two distinct contexts. First, such
liability may be said to follow from a board decision that results in a loss because that
decision was ill advised or "negligent”. Second, liability to the corporation for a loss
may be said to arise from an unconsidered failure of the board to act in circumstances
in which due attention would, arguably, have prevented the loss. See generally
Veasey & Seitz, The Business Judgment Rule in the Revised Model Act...63 TEXAS
L. REV. 1483 (1985). The first class of cases will typically be subject to review under
the director-protective business judgment rule, assuming the decision made was the
product of a process that was either deliberately considered in good faith or was
otherwise rational. See Aronson v. Lewis, Del.Supr., 473 A.2d 805 (1984); Gagliardi v.
TriFoods Int'l Inc., Del.Ch. 683 A.2d 1049 (1996). What should be understood, but
may not widely be understood by courts or commentators who are not often required
to face such questions, n15 is that compliance with a director's duty of care can never
appropriately be judicially determined by reference to the content of the board decision
that leads to a corporate loss, apart from consideration of the good faith or rationality
of the process employed. That is, whether a judge or jury considering the matter after
the fact, believes a decision substantively wrong, or degrees of wrong extending
through "stupid" to "egregious” or "irrational”, provides no ground for director liability,
so long as the court determines that the process employed was either rational or
employed in a good faith effort to advance corporate interests. To employ a different
rule -- one that permitted an "objective" evaluation of the decision -- would expose
directors to substantive second guessing by ill-equipped judges or juries, which would,
in the long-run, be injurious to investor interests. n16 Thus, the business judgment
rule is process oriented and informed by a deep respect for all good faith board
decisions.

nl5 See American Law Institute, Principles of Corporate Governance § 4.01(c) (to
qualify for business judgment treatment a director must "rationally" believe that the
decision is in the best interests of the corporation).

n1l6 The vocabulary of negligence while often employed, e.g., Aronson v. Lewis, Del.
Supr., 473 A.2d 805 (1984) is not well-suited to judicial review of board attentiveness,
see, e.g., Joy v. North, 692 F.2d 880, 885-6 (2d. Cir. 1982), especially if one attempts
to look to the substance of the decision as any evidence of possible "negligence."
Where review of board functioning is involved, courts leave behind as a relevant point
of reference the decisions of the hypothetical "reasonable person”, who typically
supplies the test for negligence liability. It is doubtful that we want business men and
women to be encouraged to make decisions as hypothetical persons of ordinary
judgment and prudence might. The corporate form gets its utility in large part from its
ability to allow diversified investors to accept greater investment risk. If those in charge
of the corporation are to be adjudged personally liable for losses on the basis of a
substantive judgment based upon what an persons of ordinary or average judgment
and average risk assessment talent regard as "prudent” "sensible" or even "rational”,
such persons will have a strong incentive at the margin to authorize less risky



investment projects.

Indeed, one wonders on what moral basis might shareholders attack a good faith
business decision of a director as "unreasonable" or "irrational”. Where a director in
fact exercises a good faith effort to be informed and to exercise appropriate judgment,
he or she should be deemed to satisfy fully the duty of attention. If the shareholders
thought themselves entitled to some other quality of judgment than such a director
produces in the good faith exercise of the powers of office, then the shareholders
should have elected other directors. Judge Learned Hand made the point rather better
than can I. In speaking of the passive director defendant Mr. Andrews in Barnes v.
Andrews, Judge Hand said:

True, he was not very suited by experience for the job he had undertaken, but |
cannot hold him on that account. After all it is the same corporation  that chose him
that now seeks to charge him....Directors are not specialists  like lawyers or
doctors....They are the general advisors of the business and if they faithfully give
such ability as they have to their charge, it would not be lawful to hold them liable.
Must a director guarantee that his judgment is good? Can a shareholder call him to
account for deficiencies that their  votes assured him did not disqualify him for his
office? While he may not  have been the Cromwell for that Civil War, Andrews did not
engage to play any such role. n17

In this formulation Learned Hand correctly identifies, in my opinion, the core element
of any corporate law duty of care inquiry: whether there was good faith effort to be
informed and exercise judgment.

2. Liability for failure to monitor: The second class of cases in which director liability
for inattention is theoretically possible entail circumstances in  which a loss eventuates
not from a decision but, from unconsidered inaction. Most of the decisions that a
corporation, acting through its human agents, makes are, of course, not the subject of
director attention. Legally, the board itself will be required only to authorize the most
significant corporate acts or transactions: mergers, changes in capital structure,
fundamental changes in business, appointment and compensation of the CEO, etc. As
the facts of this case graphically demonstrate, ordinary business decisions that are
made by officers and employees deeper in the interior of the organization can,
however, vitally affect the welfare of the corporation and its ability to achieve its
various strategic and financial goals. If this case did not prove the point itself, recent
business history would. Recall for example the displacement of senior management
and much of the board of Salomon, Inc.; n18 the replacement of senior management
of Kidder, Peabody following the discovery of large trading losses resulting from



phantom trades by a highly compensated trader; n19 or the extensive financial loss
and reputational injury suffered by Prudential Insurance as a result its junior officers
misrepresentations in connection with the distribution of limited partnership interests.
n20 Financial and organizational disasters such as these raise the question, what is
the board's responsibility with respect to the organization and monitoring of the
enterprise to assure that the corporation functions within the law to achieve its
purposes?

nl8 See, e.g., Rotten at the Core, the Economist, August 17, 1991, at 69-70, The
Judgment of Salomon: An Anticlimax, Bus. Week, June 1, 1992, at 106.

nl9 See Terence P. Pare, Jack Welch's Nightmare on Wall Street, Fortune, Sept. 5,
1994, at 40-48.

n20 Michael Schroeder and Leah Nathans Spiro, Is George Ball's Luck Running Out?,
Bus. Week, November 8, 1993, at 74-76; Joseph B. Treaster, Prudential To Pay
Policyholders $ 410 Million, New York Times, Sept 25, 1996, (at D-1).

Modernly this question has been given special importance by an increasing tendency,
especially under federal law, to employ the criminal law to assure corporate
compliance with external legal requirements, including environmental, financial,
employee and product safety as well as assorted other health and safety regulations.
In 1991, pursuant to the Sentencing Reform Act of 1984, n21 the United States
Sentencing Commission adopted Organizational Sentencing Guidelines which impact
importantly on the prospective effect these criminal sanctions might have on business
corporations. The Guidelines set forth a uniform sentencing structure for organizations
to be sentenced for violation of federal criminal statutes and provide for penalties that
equal or often massively exceed those previously imposed on corporations. n22 The
Guidelines offer powerful incentives for corporations today to have in place
compliance programs to detect violations of law, promptly to report violations to
appropriate public officials when discovered, and to take prompt, voluntary remedial
efforts.

n21 See Sentencing Reform Act of 1984, Pub.L. 98-473, Title I, § 212 (a)(2) (1984); 18
USCA 88§ 3331-4120.

n22 See United States Sentencing Commission, Guidelines Manuel, Chapter 8 (U.S.
Government Printing Office November 1994).



In 1963, the Delaware Supreme Court in Graham v. Allis-Chalmers Mfg. Co., n23
addressed the guestion of potential liability of board members for losses experienced
by the corporation as a result of the corporation having violated the anti-trust laws of
the United States. There was no claim in that case that the directors knew about the
behavior of subordinate employees of the corporation that had resulted in the liability.
Rather, as in this case, the claim asserted was that the directors ought to have known
of it and if they had known they would have been under a duty to bring the corporation
into compliance with the law and thus save the corporation from the loss. The
Delaware Supreme Court concluded that, under the facts as they appeared, there was
no basis to find that the directors had breached a duty to be informed of the ongoing
operations of the firm. In notably colorful terms, the court stated that "absent cause
for suspicion there is no duty upon the directors to install and operate a corporate
system of espionage to ferret out wrongdoing which they have no reason to suspect
exists." n24 The Court found that there were no grounds for suspicion in that case
and, thus, concluded that the directors were blamelessly unaware of the conduct
leading to the corporate liability. n25

n23 41 Del. Ch. 78, 188 A.2d 125 (1963).
n24 Id. 188 A.2d at 130.

n25 Recently, the Graham standard was applied by the Delaware Chancery in a case
involving Baxter. In Re Baxter International, Inc. Shareholders Litig., Del.Ch., 654 A.2d
1268, 1270 (1995).

How does one generalize this holding today? Can it be said today that, absent some
ground giving rise to suspicion of violation of law, that corporate directors have no duty
to assure that a corporate information gathering and reporting systems exists which
represents a good faith attempt to provide senior management and the Board with
information respecting material acts, events or conditions within the corporation,
including compliance with applicable statutes and regulations? | certainly do not
believe so. | doubt that such a broad generalization of the Graham holding would have
been accepted by the Supreme Court in 1963. The case can be more narrowly
interpreted as standing for the proposition that, absent grounds to suspect deception,
neither corporate boards nor senior officers can be charged with wrongdoing simply
for assuming the integrity of employees and the honesty of their dealings on the
company's behalf. See 188 A.2d at 130-31.

A broader interpretation of Graham v. Allis Chalmers -- that it means that a corporate
board has no responsibility to assure that appropriate information and reporting
systems are established by management -- would not, in any event, be accepted by



the Delaware Supreme Court in 1996, in my opinion. In stating the basis for this view, |
start with the recognition that in recent years the Delaware Supreme Court has made it
clear -- especially in its jurisprudence concerning takeovers, from Smith v. Van
Gorkom through QVC v. Paramount Communications n26 -- the seriousness with
which the corporation law views the role of the corporate board. Secondly, | note the
elementary fact that relevant and timely information is an essential predicate for
satisfaction of the board's supervisory and monitoring role under Section 141 of the
Delaware General Corporation Law. Thirdly, | note the potential impact of the federal
organizational sentencing guidelines on any business organization. Any rational
person attempting in good faith to meet an organizational governance responsibility
would be bound to take into account this development and the enhanced penalties
and the opportunities for reduced sanctions that it offers.

n26 E.g., Smith v. Van Gorkom, Del.Supr., 488 A.2d 858 (1985); Paramount
Communications v. QVC Network, Del. Supr., 637 A.2d 34 (1993).

In light of these developments, it would, in my opinion, be a mistake to conclude that
our Supreme Court's statement in Graham concerning "espionage” means that
corporate boards may satisfy their obligation to be reasonably informed concerning the
corporation, without assuring themselves that information and reporting systems exist in
the organization that are reasonably designed to provide to senior management and to
the board itself timely, accurate information sufficient to allow management and the
board, each within its scope, to reach informed judgments concerning both the
corporation's compliance with law and its business performance.

Obviously the level of detail that is appropriate for such an information system is a
question of business judgment. And obviously too, no rationally designed information
and reporting system will remove the possibility that the corporation will violate laws or
regulations, or that senior officers or directors may nevertheless sometimes be misled
or otherwise fail reasonably to detect acts material to the corporation's compliance
with the law. But it is important that the board exercise a good faith judgment that the
corporation's information and reporting system is in concept and design adequate to
assure the board that appropriate information will come to its attention in a timely
manner as a matter of ordinary operations, so that it may satisfy its responsibility.

Thus, | am of the view that a director's obligation includes a duty to attempt in good
faith to assure that a corporate information and reporting system, which the board
concludes is adequate, exists, and that failure to do so under some circumstances
may, in theory at least, render a director liable for losses caused by non-compliance
with applicable legal standards n27. | now turn to an analysis of the claims asserted
with this concept of the directors duty of care, as a duty satisfied in part by assurance
of adequate information flows to the board, in mind.



n27 Any action seeking recover for losses would logically entail a judicial determination
of proximate cause, since, for reasons that | take to be obvious, it could never be
assumed that an adequate information system would be a system that would prevent all
losses. | need not touch upon the burden allocation with resect to a proximate cause
issue in such a suit. See Cede & Co. v. Technicolor, Inc., Del.Supr., 636 A.2d 956
(1994); Cinerama, Inc. v. Technicolor, Inc., Del.Ch., 663 A.2d 1134 (1994), affd.,
Del.Supr., 663 A.2d 1156 (1995). Moreover, questions of waiver of liability under
certificate provisions authorized by 8 Del.C. 8§ 102(b)(7) may also be faced.

1 ANALYSIS OF THIRD AMENDED COMPLAINT AND SETTLEMENT
A. The Claims

On balance, after reviewing an extensive record in this case, including numerous
documents and three depositions, | conclude that this settlement is fair and
reasonable. In light of the fact that the Caremark Board already has a functioning
committee charged with overseeing corporate compliance, the changes in corporate
practice that are presented as consideration for the settlement do not impress one as
very significant. Nonetheless, that consideration appears fully adequate to support
dismissal of the derivative claims of director fault asserted, because those claims find
no substantial evidentiary support in the record and quite likely were susceptible to a
motion to dismiss in all events. n28

n28 See In Re Baxter International, Inc. Shareholders Litig., Del.Ch., 654 A.2d 1268,
1270 (1995). A claim in some respects similar to that here made was dismissed. The
court relied, in part, on the fact that the Baxter certificate of incorporation contained a
provision as authorized by Section 102(b)(7) of the Delaware General Corporation Law,
waiving director liability for due care violations. /d. at 1270. That fact was thought to
require pre-suit demand on the board in that case.

In order to Show that the Caremark directors breached their duty of care by failing
adequately to control Caremark's employees, plaintiffs would have to show either (1)
that the directors knew or (2) should have known that violations of law were occurring
and, in either event, (3) that the directors took no steps in a good faith effort to prevent
or remedy that situation, and (4) that such failure proximately resulted in the losses
complained of, although under Cede & Co. v. Technicolor, Inc., Del.Supr., 636 A.2d 956
(1994) this last element may be thought to constitute an affirmative defense.



1. Knowing violation for statute: Concerning the possibility that the Caremark
directors knew of violations of law, none of the documents submitted for review, nor
any of the deposition transcripts appear to provide evidence of it. Certainly the Board
understood that the company had entered into a variety of contracts with physicians,
researchers, and health care providers and it was understood that some of these
contracts were with persons who had prescribed treatments that Caremark
participated in providing. The board was informed that the company's reimbursement
for patient care was frequently from government funded sources and that such
services were subject to the ARPL. But the Board appears to have been informed by
experts that the company's practices while contestable, were lawful. There is no
evidence that reliance on such reports was not reasonable. Thus, this case presents
no occasion to apply a principle to the effect that knowingly causing the corporation to
violate a criminal statute constitutes a breach of a director's fiduciary duty. See Roth v.
Robertson, N.Y.Sup.Ct., 64 Misc. 343, 118 N.Y.S. 351 (1909); Miller v. American Tel.
& Tel Co., 507 F.2d 759 (3rd Cir. 1974). It is not clear that the Board knew the detail
found, for example, in the indictments arising from the Company's payments. But, of
course, the duty to act in good faith to be informed cannot be thought to require
directors to possess detailed information about all aspects of the operation of the
enterprise. Such a requirement would simple be inconsistent with the scale and scope
of efficient organization size in this technological age.

2. Failure to monitor: Since it does appears that the Board was to some extent
unaware of the activities that led to liability, | turn to a consideration of the other
potential avenue to director liability that the pleadings take: director inattention or
"negligence”. Generally where a claim of directorial liability for corporate loss is
predicated upon ignorance of liability creating activities within the corporation, as in
Graham or in this case, in my opinion only a sustained or systematic failure of the
board to exercise oversight -- such as an utter failure to attempt to assure a
reasonable information and reporting system exits -- will establish the lack of good
faith that is a necessary condition to liability. Such a test of liability -- lack of good faith
as evidenced by sustained or systematic failure of a director to exercise reasonable
oversight --is quite high. But, a demanding test of liability in the oversight context is
probably beneficial to corporate shareholders as a class, as it is in the board decision
context, since it makes board service by qualified persons more likely, while continuing
to act as a stimulus to good faith performance of duty by such directors.

Here the record supplies essentially no evidence that the director defendants were
guilty of a sustained failure to exercise their oversight function. To the contrary, insofar
as | am able to tell on this record, the corporation's information systems appear to
have represented a good faith attempt to be informed of relevant facts. If the directors
did not know the specifics of the activities that lead to the indictments, they cannot be
faulted.

The liability that eventuated in this instance was huge. But the fact that it resulted from
a violation of criminal law alone does not create a breach of fiduciary duty by directors.



The record at this stage does not support the conclusion that the defendants either
lacked good faith in the exercise of their monitoring responsibilities or conscientiously
permitted a known violation of law by the corporation to occur. The claims asserted
against them must be viewed at this stage as extremely weak.

B. The Consideration For Release of Claim

The proposed settlement provides very modest benefits. Under the settlement
agreement, plaintiffs have been given express assurances that Caremark will have a
more centralized, active supervisory system in the future. Specifically, the settlement
mandates duties to be performed by the newly named Compliance and Ethics
Committee on an ongoing basis and increases the responsibility for monitoring
compliance with the law at the lower levels of management. In adopting the
resolutions required under the settlement, Care mark has further clarified its policies
concerning the prohibition of providing remuneration for referrals. These appear to be
positive consequences of the settlement of the claims brought by the plaintiffs, even if
they are not highly significant. Nonetheless, given the weakness of the plaintiffs’
claims the proposed settlement appears to be an adequate, reasonable, and
beneficial outcome for all of the parties. Thus, the proposed settlement will be
approved.

IV, ATTORNEYS' FEES

The various firms of lawyers involved for plaintiffs seek an award of $ 1,025,000 in
attorneys' fees and reimbursable expenses. n29 In awarding attorneys' fees, this
Court considers an array of relevant factors. E.g., In Re Beatrice Companies, Inc.
Litigation, 1986 Del. Ch. LEXIS 414, C.A. No. 8248, Allen, C. (Apr. 16, 1986). Such
factors include, most importantly, the financial value of the benefit that the lawyers
work produced; the strength of the claims (because substantial settlement value may
sometimes be produced even though the litigation added little value -- i.e., perhaps
any lawyer could have settled this claim for this substantial value or more); the amount
of complexity of the legal services; the fee customarily charged for such services; and
the contingent nature of the undertaking.

n29 Of the total requested amount, approximately $ 710,000 is designated as
reimbursement for the number of hours spent by the attorneys on the case, calculated
at their normal billing rate, and $ 53,000 for out-of-pocket expenses.

In this case no factor points to a substantial fee, other than the amount and
sophistication of the lawyer services required. There is only a modest substantive
benefit produced; in the particular circumstances of the government activity there was
realistically a very slight contingency faced by the attorneys at the time they expended



time. The services rendered required a high degree of sophistication and expertise. |
am told that at normal hourly billing rates approximately $ 710,000 of time was
expended by the attorneys.

In these circumstances, | conclude that an award of a fee determined by reference to
the time expended at normal hourly rates plus a premium of 15% of that amount to
reflect the limited degree of real contingency in the undertaking, is fair. Thus I will award
a fee of $ 816,000 plus $ 53,000 of expenses advanced by counsel.

| am today entering an order consistent with the foregoing. n30

n30 The court has been informed by letter of counsel that after the fairness of the
proposed settlement had been submitted to the court, Caremark was involved in a
merger in which its stock was canceled and the holders of its stock became entitled to
shares of stock of the acquiring corporation. No party to this suit, or the surviving
corporation, has sought to dismiss this case thereafter on the basis that plaintiffs' have
loss standing to sue. As plaintiffs continue to have an equity interest in the entity that
owns the claims and more especially because no party has moved for any modification
of the procedural setting of the matter submitted, | conclude that any merger that may
have occurred is without effect on the decision of the motion or the judgment to be
entered.
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MEMORANDUM
PRIVILEGED AND CONFIDENTIAL

ATTORNEY/CLIENT COMMUNICATION

DATE: November 8, 2007
TO: William J. Lhota, Chairman, Board of Directors, Ohio Bureau of Workers'
Compensation

FROM: F. Ronald O'Keefe, Esq., Hahn Loeser & Parks LLP

SUBJECT: Overview - Fiduciary Duties of the Actuarial Committee; Ratings Recommendation

Background: The Board of Directors (the “Board”) of the Ohio Bureau of Workers’
Compensation (“BWC”) has approved a recommendation to consider reducing the maximum
allowable group-rating discount. In order to implement this recommendation, the Board has
referred this matter to the Actuarial Committee (the “Committee”) for a complete review of the
BWC group-rating program and recommendation to the Board regarding the program (the
“Group-Rating Program Recommendation”).

Purpose: The Governance Committee has requested that this memorandum be prepared to
provide guidance to the Committee with respect to its fiduciary responsibilities as it undertakes
to formulate its Group-Rating Program Recommendation.

Fiduciary Responsibilities: A fiduciary has been defined as “a person having a duty, created by
his undertaking, to act primarily for the benefit of another in matters connected with his
undertaking.” The monies paid into the worker’s compensation fund “constitute a trust fund for
the benefit of employers and employees.”” The members of the BWC Board each have the
duties of a trustee with respect to the workers’ compensation fund. A trustee must exercise
“such care and skill as a man of ordinary prudence would exercise in dealing with his own
property” and that, if a “trustee has greater skill than that of a man of ordinary prudence, he is
under a duty to exercise such skill.”® Accordingly, the members of the BWC Board are obligated
by law to adhere to the highest standards of judgment and care when making decisions or takin§
actions that may affect the financial integrity and soundness of the workers’ compensation fund.

Executive Summary: All of the members of the Committee — Messrs. Bryan, Hummel and
Matesich — are also members of the Board. Accordingly, the members of the Committee are
Directors first and representatives of the constituencies that brought them to the Board second. It
is important that the members of the Committee, in discharging the responsibility delegated to
the Committee by the Board, separate themselves from whatever relationships they may have to
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the constituencies that brought them to the Board and focus solely on their fiduciary
responsibilities, as Board members, to the BWC and the fund administered by the BWC.

In order to properly discharge their responsibilities on the Committee, the members of the
Committee should be informed of their fiduciary duties as Directors and, accordingly, should be
guided by three primary considerations in formulating and presenting to the Board the Group-
Rating Program Recommendation:

The provisions of Ohio law that directly impact the Committee’s activities.

The duty of loyalty to protect the workers’ compensation fund and to act in the interests
of all the stakeholders of the BWC, taken as a whole.

The duty of care owed to review the BWC group-rating program, considering all relevant
information in the context of actuarial soundness and statutory requirements.

Discussion and Analysis:

1.

Ohio Law.

Ohio law requires the Administrator to “fix and maintain, with the advice and consent
of the Board, for each class of occupation or industry, the lowest possible rates of
premium consistent with the maintenance of a solvent state insurance fund and the
creation and maintenance of a reasonable surplus.”

Ohio law requires the Administrator to develop “fixed and equitable rules controlling
the rating system, which rules shall conserve to each risk the basic principles of
workers’ compensation insurance.”

Ohio law provides that “the Administrator may grant discounts on premium rates for
employers” who meet certain requirements.’

The Committee was created under Ohio law to, among others, “review calculations
on rate schedules and performance” prepared by the actuarial consultants to the
Board.®

The Committee has determined that actuarially sound rates are consistent with the
requirements of Ohio law for workers’ compensation rates.”

Duty of Loyalty.

In the context of the Group-Rating Program Recommendation, the duty of loyalty is
observed by keeping the interests of the workers’ compensation fund and all the
stakeholders of the BWC, taken as a whole, in the forefront. The Group-Rating
Program Recommendation should be based on what is in the best interests of the

CLE - 1036712.1
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workers’ compensation fund. In carrying out his responsibilities, each Committee
member must separate himself from whatever relationships he may have to the
constituency that brought him to the Board and focus solely on his fiduciary
responsibilities as a Board member to the BWC and the fund administered by the
BWC.

3. Duty of Care.

e The Committee would discharge its duty of care by doing what is reasonably prudent
to review information relevant to the matter at hand and examine in sufficient detail,
and with the aid of the appropriate resources, the material relevant factors with
respect to the Group-Rating Program Recommendation.

e With respect to the Group-Rating Program Recommendation, the Committee should
consider the various duties imposed by law on the Administrator, which include
evaluating the factors considered in the rating process and considering what is fair
and equitable to all Ohio employers while assuring the preservation of the solvency of
the BWC fund."’

e Specific activities that could be undertaken by the Committee would be soliciting the
of views of stakeholders regarding the ratings process and reviewing, to the extent it
is available, information with respect to the group rating procedures of other states
with a similar workers’ compensation system.

® The duty of care requires that the Committee make recommendations regarding the
actuarial soundness of the group-rating program and the discount rates.

o The duty of care requires that the Committee devote an appropriate amount of time
for assimilation and deliberation among the Committee members regarding the
information obtained with respect to relevant factors in connection with formulating
its Group-Rating Program Recommendation to the Board. The appropriate amount of
time for deliberation, however, will have to be balanced against the need for prompt
action with respect to the Group-Rating Program Recommendation.

CLE - 1036712.1
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Please advise if you require any further information or clarification with respect to the items
addressed in this memorandum. The advice set forth herein is provided with respect to the
specific purpose set forth above, and is intended solely for the use of the Board and its
Committees.

' Haluka v. Baker, 66 Ohio App. 308, 312 (1941) [Emphasis in original.]
* Ohio Revised Code Section 4123.30.

* Restatement (Second) of Trusts, Section 174 (1959).

* Ohio Attorney General Opinion No. 89-033 (1989).

* Ohio Revised Code Section 4123.34 [preamble].

% Ohio Revised Code Section 4123.34 (C).

7 Ohio Revised Code Section 4123.34 (E).

¥ Ohio Revised Code Section 4121.129 (B).

? See page 11 of “Duties of the Administrator — Rules and Classifications,” undated text of Power Point slides
prepared by BWC staff in connection with public hearings on rates.

' Ohio Revised Code Section 4123.29 (A)(2).
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OBWC Board of Directors
Audit Committee Charter
November 21, 2007

Purpose

The Audit Committee has been established to assist the Board of Directors of the Ohio Bureau of
Workers Compensation in fulfilling its fiduciary oversight responsibilities through:

oversight of the integrity of financial reporting process,

compliance with legal and regulatory requirements;

monitoring the design and effectiveness of the system of internal control;
confirming external auditor’ s qualifications and independence; and

reviewing performance of the internal audit function and independent auditors.

Member ship

The Committee shall be composed of a minimum of three (3) members. One member shall be the
appointed certified public accountant member of the board. The Board, by majority vote, shall
appoint two additional members to serve on the Audit Committee and may appoint additional
members, who are not Board members, as the Board determines necessary. Members of the
Audit Committee serve at the pleasure of the board and the board, by majority vote, may remove
any member except the member of the committee who is the certified public accountant member
of the board.

Each committee member will be independent from management. The Chair is designated by the
Board, based on the recommendation of the Board Chair. The Board Chair, while serving as an
ex-officio member, shall not vote if his’/her vote will create atie vote.

The Committee Chair will be responsible for scheduling all meetings of the Committee and
providing the Committee with a written agenda for each meeting. The Committee will have a
staff liaison designated to assist it in carrying out its duties.

M eetings

The Audit Committee shall meet at least nine (9) times annually, or as frequently as needed and
will provide activity reports to the Board of Directors. The Committee will invite members of
management, external auditors, internal auditors and/or others to attend meetings and provide
pertinent information, as necessary. Subject to open meeting laws, the Committee will hold
executive sessions with external auditors, when deemed appropriate in the performance of their
duties. A quorum shall consist of a mgjority of the Committee members. The Committee will
have a staff liaison designated to help it carry out its duties.



Duties and responsibilities

The Audit Committee shall have responsibility for the following:

1.

W

10.
11.

12.

13.

14.

15.

16.

Oversight of the integrity of the financial information reporting process:

a. Review with management and the external auditor significant financial
reporting issues and judgments made in connection with the preparation of the
financial statements.

b. Review with management and the external auditor the results of the audit.

Review all internal audit reports on regular basis.

Review results of each annua audit and management review; if problems exist, assess
appropriate course of action to correct, and develop action plan. Monitor implementation
of any action plans created to correct problems noted in annual audit.

Serving as the primary liaison for Bureau of Workers Compensation Board of Directors
and providing a forum for handling all matters related to audits, examinations,
investigations or inquiries of the Auditor of State and other appropriate State or Federal
agencies

Developing an oversight process to assess the adequacy and effectiveness of internal
controls and provide the mechanisms for periodic assessment of system of interna
controls on an ongoing basis.

Overseeing the assessment of internal administrative and accounting controls by both the
external independent financial statement auditor and internal auditor.
Consult on the appointment and/or removal of the Chief of Internal Audit and have
oversight on the work of the Internal Audit Division.

Ensuring the independence of the external auditor and approve all auditing, other
attestations services and pre-approve non-audit services performed by the external
auditor.

After every meeting, report to the Board of Directors of the Bureau of Workers
Compensation on all activities, findings and recommendations of the Committee.
Establishing policies and procedures to function effectively.

At least once every 10 years, have an independent auditor conduct a fiduciary
performance audit of BWC'’s investment program, policies and procedures. Provide a
copy of audit to the Auditor of State.

Recommend to the Board an accounting firm to perform the annual audit required under
R.C. 4123.47. Recommend an auditing firm for the Board to use when conducting audits
under R.C. 4121.125.

Retain and oversee consultants, experts, independent counsel, and accountants to advise
the Committee on any of its responsibilities or assist in the conduct of an investigation.
Seek any information it requires from employees—all of whom are directed to cooperate
with the Committee' s requests, or the requests of internal or external parties working for
the Committee. These partiesinclude, but are not limited to internal auditors, all external
auditors, consultants, investigators and any other specialists working for the Committee.
All Committee actions must be ratified or adopted by the Board of Directors of the
Bureau of Workers' Compensation to be effective.

Coordinate with the other Board Committees on items of common interest.



17. At least annually, this charter must be reviewed by the Audit Committee and any
proposed changes submitted to the Governance Committee and to the Board for approval.

Audit Committee Charter.doc

Draft 092607
Review & Approved 112107, Ken Haffey, Chair




OBWC Board of Directors
| nvestment Committee Charter
November 21, 2007

Purpose

The purpose of the Investment Committee is to ensure that the assets of the Ohio Bureau of Workers’
Compensation (OBWC) are effectively managed in accordance with the laws of the State of Ohio, and
the Ohio Bureau of Workers’ Compensation Statement of Investment Policy and Guidelines. The
Investment Committee:

e provides assistance to the Board of Directors in the review and oversight of the State Insurance
Fund and each Ancillary Fund (collectively the Funds) assets; and is
e responsible for developing and monitoring the implementation of the BWC’s investment

policy.
M ember ship

The Committee shall be composed of a minimum of five (5) members. Two of the members shall be the
members of the Board who serve as the investment and securities experts on the Board. The Board, by
majority vote, shall appoint three additional members to serve on the Investment Committee and may
appoint additional members, either from the Board or someone not on the Board. Each additional non-
Board member appointed must have at least one of the following qualifications: a) experience managing
another state’s pension funds or workers’ compensation funds; or b) expertise that the Board determines
is needed to make investment decisions.

The Chair is designated by the Board, based on the recommendation of the Board Chair. The Board
Chair is an ex-officio voting member of the committee, except that the chair shall not vote in the
instance that his/her vote would create a tie vote.

Members of the Investment Committee serve at the pleasure of the Board and the Board, by majority
vote, may remove any member except the members of the Committee who are the investment and
securities expert members of the Board.

M eetings

The Investment Committee will meet at least nine (9) times annually; additional meetings may be
scheduled as the Committee or its chairperson deem advisable. The Investment Committee is governed
by the same rules regarding meetings, notice, quorum and voting requirements as are applicable to the
Board. A quorum at any Investment Committee meeting will consist of a majority of the Committee
members.

The Chair of the Committee will be responsible for establishing the agendas for the meetings of the
Committee. An agenda, together with information/background materials, will be sent to members of the
Committee prior to each meeting. Minutes for all meetings of the Committee will be prepared to
document all actions to the Committee’s discharge of its responsibilities. The Committee will have a
staff liaison designated to help it carry out its duties.



Duties and Responsibilities

The Investment Committee is charged with overseeing all investment-related matters and activities of
the BWC. The Committee evaluates proposals requiring Board action and makes recommendations for
consideration by the Board.

1.

Develop and recommend the strategic asset allocation and investment policy for the Funds and
submit to the Board for approval. The Committee will periodically review the investment policy
in light of any changes in actuarial variables, market conditions, etc. and make recommendations
for any changes, as appropriate to the Board for approval. Assist the Board to assure that the
investment policy is reviewed and approved at least annually, published, and copies are made
available to interested parties.

Evaluate and recommend an outside investment consultant to assist the Investment Committee in
its duties. Submit a contract with the recommended investment consultant to the Board for
approval.

Review the annual report on the investment performance of the funds and the value of each
investment class and submit to the Board for approval. Once approved, this report must be
submitted to the Governor, the president and Minority Leader of the Senate, and the Speaker and
Minority Leader of the House of Representatives.

Recommend investment counsel to the Board for engagement.

Recommend to the Board for approval the criteria and procedures for the selection of the
Investment Managers and General Partners. Approve the final selection, funding and termination
of all Investment Managers and General Partners.

Monitor implementation of the investment policy by the Administrator and the Chief
Investment Officer.  Review performance of the Chief Investment Officer and any
investment consultants retained by the BWC to assure compliance with the investment policy
and effective management of the Funds.

Develop and recommend rules on due diligence standards for employees of BWC to follow when
investing in each asset class. Develop and recommend policies and procedures to review and
monitor the performance and value of each asset class. Submit these recommendations to the
Board for approval.

. Monitor and review the investment performance of the Funds on a quarterly basis to

determine achievement of objectives and compliance with this investment policy.
Recommend prohibited investments, on a prospective basis, the Committee finds to be
contrary to the investment objectives of the Funds and submit to the Board for approval.

10. Recommend the opening and closing of each investment class and submit to the Board  for

11.

approval.
Report all activities/recommendations to the Board following each meeting of the Investment
Committee.

12. The Investment Committee will coordinate with other Board committees on items of

13.

common interest.
At least annually, this charter must be reviewed by the Investment Committee and any
proposed changes submitted to the Governance Committee and to the Board for approval.

InvestmentCommitteeCharter.doc
Draft 092607
Review & Approved 111607, Bob Smith, chairperson




OBWC Board of Directors
Actuarial Committee Charter
November 21, 2007

Purpose

The Actuarial Committee has been established to assist the Ohio Bureau of Workers’
Compensation Committee Board of Directors in fulfilling their responsibilities through:

e monitoring the actuarial soundness and financial condition of the funds and
reviewing rates, reserves and level of net assets

e oversight of the integrity of the actuarial audit process

e compliance with legal and regulatory requirements

e monitor the design and effectiveness of the actuarial studies

e confirm external actuarial consultants’ qualifications and independence
e review performance of independent external actuarial work product

Member ship

The Committee shall be composed of a minimum of five (5) members. The Board, by majority
vote shall appoint four additional members. One member shall be the appointed actuary member
of the Board. The Board may also appoint additional members who may or may not be on the
Board. Members of the Actuarial Committee serve at the pleasure of the Board and the Board,
by majority vote, may remove any member except the member of the committee who is the
actuary member of the Board.

Each committee member will be independent from management. The Chair is designated by the
Board, based on the recommendation of the Board Chair. The Board Chair is an ex-officio voting
member of the committee, except that the chair shall not vote in the instance that his/her vote
would create a tie vote.

The Committee Chair will be responsible for scheduling all meetings of the Committee and
providing the Committee with a written agenda for each meeting. The Committee will have a
staff liaison designated to assist it in carrying out its duties.

M eetings

By majority vote the Committee will recommend to the Board of Directors their meeting
schedule. There shall be not less than nine (9) meetings each year. Reports shall be made to the
Board after each meeting. The Committee also has the authority to convene additional meetings,
as circumstances require. The Committee will invite members of management, external actuarial
firms, internal actuarial staff and/or others to attend meetings and provide pertinent information,
as necessary. Subject to open meeting laws, the Committee will hold executive sessions and
private meetings with actuaries and auditors, when required in the performance of their duties. A
quorum will be a majority of the Committee members.



Duties and Responsibilities

The Actuarial Committee shall have responsibility for the following:

1. Recommend actuarial consultants for the Board to use for the funds specified in
the Ohio Revised Code.

2. Review calculation on rate schedules and performance prepared by the actuarial
consultants with whom the Board contracts.

3. Supervise for the Board’s consideration the preparation of an annual report of the
actuarial valuation of the assets, liabilities and funding requirements of the state
insurance funds to be submitted to the Workers’ Compensation Council and the
Senate and House.

4. Coordinate with other Board Committees on issues of common interest.

At least once every five (5) years have actuarial investigation of experience of

employers; mortality, service and injury rate of employees; payment of benefits in

order to update the assumptions on the annual actuarial report.

6. Have actuarial analysis prepared of any legislation expected to have measurable
financial impact on the system, within 60 days after introduction of legislation.

7. Consult in the appointment of and oversee the work of any actuarial firm
engaged by Ohio Bureau of Workers” Compensation to complete actuarial
studies.

8. Recommend retention and oversight of consultants, experts, independent
counsel and actuaries to advise the Committee on any of its
responsibilities or assist in the conduct of an investigation.

9. Seek any information it requires from employees — all of whom are
directed to cooperate with the Committee’s requests, or the request of
internal or external parties working for the Committee. These parties include
the internal actuaries, all external actuaries, consultants, investigators and any
other specialties working for the Committee.

10. At least annually, this charter must be reviewed by the Actuarial Committee and
any proposed changes submitted to the Governance Committee and to the Board
for approval.

11. Make recommendations to the Board of Directors of the Ohio Bureau of
Workers’ Compensation for Board decisions.

9]

Actuarial Committee Charter.doc
Draft 092607
Review & Approved 112107, Chuck Bryan, Chair




OBWC Board of Directors
Governance Committee Charter
November 21, 2007

Purpose

The Committee shall assist the Ohio Bureau Board of Directors in fulfilling its oversight
responsibilities relating to developing and implementing sound governance policies and
practices. The Committee is responsible for:

e reviewing and recommending to the Board the adoption of governance guidelines and
committee charters;

e recommending director assignments to Board committees; overseeing compliance with
federal and state laws, ethics, regulations and policies;

e developing a process for the Board’s assessment of its performance and the
performance of Board committees and a self assessment by Directors; and

e making recommendations for Board Vice-chair and committee chairs for the Chair’s
consideration and the Board’s approval.

Member ship

The Committee shall be composed of a minimum of three (3) members. One member shall be the
Chair of the Ohio Bureau of Workers’ Compensation Board of Directors. The Board, by
majority vote shall appoint two additional members.

The Committee Chair will be responsible for scheduling all meetings of the Committee and
providing the Committee with a written agenda for each meeting. The Committee encourages all
Board members to attend their meetings. The Governance Committee is a standing committee of
the Ohio Bureau of Workers’ Compensation (BWC) Board of Directors. The Committee will
have a staff liaison designated to assist it in carrying out its duties. This Board liaison will be
responsible for all communication, handling of responses and public record requests of the
Board.

M eetings

The committee shall meet quarterly or more frequently as it shall determine is necessary to carry
out its duties and responsibilities. The Chair will schedule regular meetings; additional meetings
may be held at the request of two or more members of the Committee, or the Chair of the Board.
A majority of the members shall constitute a quorum. At least one meeting shall be in executive
session for the purpose of the performance review of the Administrator.



Duties and Responsibilities

In carrying out its oversight responsibilities, the Committee shall:

1.

AN D

9.

At least annually review the Board’s Governance Guidelines and the charters of the Board’s
standing committees, and making such recommendations as the Committee determines
necessary or appropriate; and consistent with HB 100, including recommendations
concerning the structure, composition, membership and function of the Board and its
committees, subject to Board approval.

. The Committee shall make recommendations for Board Vice-chair, committee chairs and

committee members for the Chair’s consideration and the Board’s approval.

The Committee shall develop and coordinate the annual self-assessment of the Board and its
Committees.

The Committee shall coordinate annual review process of the Administrator with the Board.

. Make recommendations to the Board for retaining fiduciary counsel.
. The Committee shall oversee the process for the annual report by the Board for submission to

the Governor, General Assembly or the Workers’ Compensation Council as required by ORC
4121.12(F)(3).

The Committee shall oversee compliance with laws, ethics, regulations and policies.

Oversee the BWC orientation process for newly appointed members of the BWC Board and
assist the Board in its implementation. The Committee shall also regularly assess the
adequacy of and need for additional continuing director education programs. At a minimum,
the education components must meet the requirements of ORC 4121.12(F)(16). These
requirements include: orientation for new members; continuing education for those Board
members who have served for more than one year; board member duties and responsibilities;
compensation and benefits; ethics; governance processes and procedures; actuarial
soundness; investments; and any other subject matter the board believes is reasonably related
to the duties of a board member.

The Committee shall make reports to the Board following their meetings.

10. Coordinate with other Board committees on issues of common interest.
11. Perform such other duties required by law or otherwise as are necessary or appropriate to

further the Committee’s purposes, or as the Board may from time to time assign to the
Committee.

Draft reviewed Oct. 4, 2007 and Oct. 14, 2007
Approved as edited Nov. 21, 2007; Alison Falls, Chair




WORKERS COMPENSATION
BOARD OF DIRECTORS

GOVERNANCE COMMITTEE

WEDNESDAY, OCTOBER 24, 2007, 4:00 P.M.
WILLIAM GREEN BUILDING
THE NEIL SCHULTZ CONFERENCE CENTER
30 WEST SPRING ST., 2" FLOOR (MEZZANINE)
COLUMBUS, OHIO 43215

Members Present: Alison Falls, Chair
Bill Lhota
Robert Smith

Members Absent: None

CALL TO ORDER

Ms. Falls called the meeting to order at 4 P. M. and the roll call was taken.

MINUTES OF OCTOBER 4, 2007

Mr. Smith moved that the minutes of October 4, 2007, be approved. Mr. Lhota seconded
and the minutes were approved by a unanimousroll call vote.

DISCUSSION ITEMS

REVIEW/INTERVIEW FIDUCIARY COUNSEL CANDIDATES

F. Ronald O'Keefe and Stephen Chappelear, Hahn Loeser & Parks, LLP, gave a
presentation on selection of the firm and Mr. O’'Keefe as fiduciary counsel for the Workers
Compensation Board. Mr. O’ Keefe described his experience as general counsel for a financia
institution and as attorney representing several boards of directors of publicly held corporations.
He responded to questions from Ms. Falls, Mr. Lhota, and Mr. Smith and from Philip Fulton,
Workers Compensation Board Director, and Marsha Ryan, BWC Administrator.



EXECUTIVE SESSION

A motion was made, seconded, and unanimously approved that the Governance
Committee enter executive session to consider the appointment of a public official under Ohio
Revised Code §121.22(G)(1) with BWC management and Mr. Fulton.

RECESS

There was a motion, second, and recess of the executive session.

RECOMMENDATION OF SELECTION OF FIDUCIARY COUNSEL

Mr. Smith moved to recommend to the Workers' Compensation Board that the Attorney
General engage the law firm of Hahn Loesser & Parks and H. Ron O’ Keefe as fiduciary counsel
to the Workers Compensation Board. Mr. Lhota seconded and the motion was approved by
unanimous voice vote.

NEW BUSINESSACTIONITEMS

PARLIAMENTARY RULES REGARDING EX OFFICIO MEMBERS AND POWERS
OF COMMITTEE CHAIR

Ann Shannon, BWC Lega Counsel, reported on the provisions in Robert’s Rules of
Order on ex officio membership of committees and the powers of committee chairs. An ex
officio member has the same rights as other members of a committee, including voting rights,
but has none of the obligations. In small committees (less than twelve), the chair may move and
second motions.

After discussion, Ms. Falls ruled the Governance Committee would take under
advisement whether to add Mr. Lhota as an ex officio member of all Workers Compensation
Board statutory committees and to add one additional member in order to maintain an odd
number of voting members.

REVIEW AND APPROVAL OF GOVERNANCE COMMITTEE CHARTER

Donald Berno, Board Liaison, conducted a discussion in which the proposed charter of
the Governance Committee was amended by members of the committee and Mr. Fulton to reflect
legal requirements and to make it consistent with other committee charters. Ms. Ryan thanked
Mr. Berno for the work he did in editing the charters of al four committees to bring them into
identical format.

Mr. Lhota moved that the Governance Committee approve its charter as amended. Mr.
Smith seconded and the committee approved its charter by unanimous voice vote.



REVIEW AND APPROVAL OF BOARD COMMITTEE CHARTERS

Mr. Berno conducted a further high-level discussion of the charters of the statutory
committees to amend them in accordance with the format and provisions of the charter of the
Governance Committee. Mr. Lhota recommended that the committees not approve their charter
at their meetings of October 25, 2007, given that the Governance Committee spent one and one-
half hours on its review. Ms. Falls concurred.

ADJOURNMENT

There was a motion by Mr. Smith, second by Mr. Lhota, and adjournment by Ms. Falls.

Prepared by: Larry Rhodebeck, Staff Counsel
H:\Word\[dr\WCB Govrnc 1007.doc
October 31, 2007



APPOINTMENT CYCLE OF BOARD OF DIRECTOR MEMBERS

Initial appointment addressed in RC 84121.12(B) asfollows:

Employee representative (Fulton) 1 year
(1) Employer representative (Hummel) 1 year
Public representative (Price) 1 year

(2) Employer representative (M atesich) 2years
(1) Employee organization rep (Caldwell) 2 years
(1) Investment & Securities expert (Smith) 2years
CPA (Haffey) 2years

(3) Employer representative (L hota) 3years
(2) Employee organization rep (Harris) 3years
(2) Investment & Securities expert (Falls) 3years
Actuary (Bryan) 3years

At expiration of all terms noted above, subsequent terms of office will be three years. RC
§4121.12(B)

Tofill avacant seat: (RC §4121.12(C))

e Nominating Committee submitslist of 4 names for each vacant seat to Governor.
Must submit list within 60 days of expiration of term, or 30 days for other
vacancies.

e Sitting Board members continue in office subsequent to the expiration of hig/her
term until a successor takes office or until 60 days has elapsed, whichever occurs
first. (RC 84121.12(B))

e Within 14 days after submission of list, Governor must either:

o appoint fromthelist, or
o reguest more names.

e Within 14 days from Governor’'s request for more names, the Nominating
Committee must give the Governor 4 more names for each unfilled position; the
Governor has 7 days after that to appoint from someone from either list.

e To submit a name, the Nominating Committee must approve that individual by an
affirmative vote of amgjority of its members.



APPOINTMENT CYCLE OF BOARD OF DIRECTOR MEMBERS

Nominating Committee:

e Composition: (RC 84121.123(A))

3 members affiliated w/ AFL-CIO

2 members who represent employees, one w/ an active workers' comp
claim

CEO of Ohio Chamber of Commerce

CEO of OMA

CEO of Ohio Self-Insurers’ Association

CEO of Council of Retail Merchants

CEO of either NFIB or Ohio Farm Bureau

Director of Development (serves as Chairperson)
President of the Municipal League

President of the Ohio Township Association

President of the Ohio County Commissioners Association

O O
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e Duties

o Review and evaluate possible appointees to the Board. (RC
84121.123(F)(1))

o In reviewing possible appointees, may accept comments from, cooperate
with, and request information from any person. (RC 84121.123(F)(1))

o Make recommendations to the Governor for the appointment of Board
members. (RC 84121.123(F)(2))

Prepared by: Ann M. Shannon, BWC Legal Counsel
APPOINTMENT CYCLE OF BOARD MEMBERS.doc
11/8/07





