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Name Expertise Term Expires
Charles A. Bryan Actuary 6/12/10
David Lee Caldwell | Employee Organization Representative

(AFL-CIO Executive Committee) 6/12/12
Alison Falls Investment/Securities 6/12/10
Kenneth M., Haffey | CPA 6/12/12
James W. Harris Employee Organization Representative 6/12/10
James A. Hummel | Employer Representative {State Fund

employer with more than 100 employees) | 6/12/11
William J. Lhota Employer Representative (Self-insuring

employer) 6/12/10
Jim Matesich Employer Representative (State Fund

employer with fewer than 100 employees) | 6/12/12
Thomas R. Pitts Employee representative 6/12/11
Larry Price _ Public Member 6/12/11
Robert C. Smith Investment/Securities 6/12/12
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Policies and Procedures for Public Forums
Board of Directors
Ohio Bureau of Workers” Compensation

The Board of Directors of the Ohio Bureau of Workers’ Compensation is committed to
providing an opportunity for members of the public to share information directly with the
Board of Directors. They will also solicit comments and suggestions for the efficient and
effective administration of the bureau and its programs. Public forums will be scheduled
on a regular basis.

|, Purpose

The purpose of this policy is to encourage public comment in a fair, consistent and
informative manner,

il. Coverage

This policy, upon approval by the Board of Directors, shall remain in effect until
such time as it is altered, modified, or rescinded by the Board.

ith. Procedure

Anyone desiring to speak at the public forum is encouraged to register in
advance of the meeting. Electronic advance registration will be available,
or participants may register in person up to 15 minutes after the forum
begins.

Every effort will be made to call the speakers in the order in which they
registered.

Speakers will be allotted between 3 and 5 minutes, depending on the
number of registrants and the time available. The Board chair has the
authority and the discretion to adjust the time allocation.

Speakers should direct any questions during their testimony to the Chair,
who may, at the Chair's discretion, solicit response from the appropriate
staff person.

Directors with permission of the Chair may ask questions of the speaker to
clarify the presentation.

The Chair has the authority and discretion to invite experts to speak during
the public forum in lieu of or in addition to public testimony.

Post Forum

As appropriate, staff will inform Directors within two weeks of the forum of
actions taken to address concerns raised by presenters.
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Net Asset Policy
Ohio Bureau of Workers’' Compensation
Board of Directors

BWC requires a prudent level of net assets to protect the fund against financial
and operational risks that may threaten the ability to meet future obligations.
These financial and operational risks include, but are not limited to, the following:
+ Uncertainty in the ultimate amount and timing of future payments on
known claims;
» legislative and court actions that may affect future operations;
e Substantial catastrophic events, either through acts of nature or acts of
man;
» Significant market fluctuations resulting in material changes in the
valuation of the investment portfolio; and
* Economic factors impacting BWC’s ability to collect premiums.

In an effort to maintain a solvent and stable state fund, BWC should maintain a
sufficient level of net assets to handle these risks.
Business Rationale

* Adoption of a net asset policy will enable the organization to maintain
prudent funded net assets to support the financial strength of the State
Insurance Fund and maintain stability in premium costs.

* Adoption of a net asset policy will enable the organization to fulfill the
statutory requirements of maintaining a solvent state fund while keeping
premiums as low as possible.

* Adoption of a net asset policy with guidelines provides flexibility in
decision-making with respect to options such as premium credits or

surcharges.

Methodology
+ Should use methodology supported by customized metrics to calculate key
results used in measuring funding adequacy.

e Funding Ratio is defined as funded assets divided by funded liabilities
(funded assets= cash, investments, and current receivables less deposits
and current payables; funded liabilities=reserves for unpaid claims and
funded claim expenses, excluding any risk margin, discounted at a rate
as approved by the Board of Directors).

» Net Leverage Ratio is premium income plus reserves for compensation
and compensation adjustment expense divided by net assets.

Guiding Principles

e Sound fiscal principles would dictate the need to maintain sufficient
assets to meet current and future obligations. Therefore, as a matter of
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policy, the minimum guideline for a funding ratio should never be below
1.00.

* Should reflect the unique characteristics of the Ohio system. We have
less stress on premiums and have more flexibility on the level of
liabilities than a private carrier. The guidelines also reflect the statutory
obligation to maintain a solvent fund with the lowest possible
premiums.

The Net Asset policy

Should incorporate the concept of ranges to be responsive to changes and
to maintain a degree of stability in operating results over time.

Should incorporate appropriate options for premium credits or surcharges,
if metrics indicate excessive or inadequate financial reserves.

Should enable BWC to make limited peer comparisons.

Should be tailored to each fund where a material amount of a fund's
obligations are funded, as opposed to pay-as-you-go (Pay-as-you-go funds
include the DWRF | and il, SIEGF and ACF).

Should include consideration of risks associated with estimates inherent in
financial reporting including, but not limited, to medical inflation, discount
rate, and portfolio market valuation.

The following steps should be taken when establishing guidelines for the funding
ratio and net leverage ratio:

1.

2.

The Administrator, with approval from the BWC Board of Directors, should
establish guidelines for a Funding Ratio and a Net Leverage Ratio.

The guidelines for a Funding Ratio and a Net Leverage Ratio should be
monitored as a component of the monthly Enterprise Report (or
comparable financial report),

Deviations from the established guidelines shall be reported monthly and
evaluated at least annually. At least annually, the Administrator, in
conjunction with the appropriate senior executives, should prepare a
recommendation to address variations from the guidelines.

The Administrator shall present these recommendations to the Board of
Directors for review and approval.

The Board of Directors shall review guidelines for the Funding Ratio and
Net Leverage Ratio on an annual basis.

Policy Guidelines

Review Date Funding Ratio Guideline Net Leverage Ratio Guideline

July 31, 2009 1.02t0 1.35 3.0:1 10 8.0:1
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Historical State Insurance Fund Information*

FY Ended Net Assets Funding Net Leverage

June 30 {in millions) Ratio Ratio
2000 _ $6,644,827 1.552 2.1555
2001 $4,643,351 1.373 3.1594
2002 $1,886,585 1.148 8.3538
2003 $417,937 1.029 39.8767
2004 _ $644,444 1.044 26.4196
2005 $507,491 1.038 34.4908
2006 $1,278,845 1.091 13.5202
2007 $2,080,045 _ 1.144 8.2621
2008 $2,206,923 1.152 7.9323
2009 $2,456,xxx 1.14 8.22

Policy Guidelines

2010 1.02t0 1.35 3.0:1t0 8.0:1

*Net asset policy with Guidelines adopted by the Board of Directors in July 2009. Data previous
to 2009 is for historical purposes only.

Audit Committee: Reviewed and approved July 30, 2009, Ken Haffey, Chair
Board of Directors: Reviewed and approved July 31, 2009, Bill Lhota, Chair
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Process for Development of the
Reserve Discount Rate

Workers' compensation claims are generally paid over a period of several years.
A reserve for compensation is set based on the total of all estimated amounts that
will be paid in future years on reported claims and claims incurred but not
reported. BWC’s practice is to discount the reserve to reflect the time value of
money (one dollar of future claims liability can be paid by setting aside less than
one dollar today due to expected investment earnings).

BWC has been discounting reserves for at least 30 years. Since 1997, BWC has
established a practice to review and evaluate the current discount rate on an
annual basis using a documented approach. The approach relies on GASB 10.
Prior to FY 2006, BWC performed this evaluation at the time of the actuarial audit.
In FY 2006, BWC began its current practice of performing the evaluation in
conjunction with the rate making process for private emplovers. This results in
better matching of the ratemaking and reserving processes. The discount rate is
utilized for rate making purposes effective July 1. The discount rate is utilized for
auditing the reserve for compensation and compensation adjustment expense
effective June 30.

Under Ohio Revised Code 4121.121(B)(1) the Administrator has the responsibility
to establish a discount rate. Every March, the Administrator presents the discount
rate decision to the Board for review, discussion and concurrence.

The business rationale and methodology and guiding principles for the
establishment of the discount rate are:

Business Rationale

* The discount rate recognizes the economic benefit of the time value of
money. It is an appropriate accounting treatment that recognizes that
benefit. However, the discount rate does not create income.

¢ The discount rate enables the organization to present a prudent picture of
its liabilities that is consistent with economic forces and BWC's mission to
provide benefits for injured workers at the lowest possible cost while
maintaining a solvent state insurance fund.

Methodology and Guiding Principles

* Should use a methodology supported by accounting and actuarial
literature, especially the provisions of Governmental Accounting Standards
Board (GASB) Statement No. 10 (“Accounting and Financial Reporting for
Risk Financing and Related Insurance Issues”) and Actuarial Standard of
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Practice No. 20 (“Discounting of Property and Casualty Loss and Loss
Adjustment Expense Reserves”) as approved by the Actuarial Standards
Board.
o GASB 10 requires an examination of past portfolio performance,
historical payment patterns and settlement rates
o Actuarial Standard of Practice #20 requires that explicit provisions for
risk accompany reserve discounting and suggests the uncertainty in
the timing and amounts of future payments be considered along with
historical payment patterns
o Both standards recommend consideration of a risk-free investment
yield
Should be established with a long term view to reduce volatility in BWC’s
balance sheet and premiums
Should not exceed highly probable investment returns over long periods of
time
Should enable management to focus on business enterprise goals
Should be reviewed annually

The Administrator completes the following steps to establish the discount rate:

1. Meets with the Chief Actuarial Officer, Chief Investment Officer, Chief Fiscal
and Planning Officer and other senior executives as appropriate to review
reserves, investment returns, and cash flow needs

Hwn

Follows the Actuarial Standard of Practice #20 concerning discounting
Follows the Government Accounting Standards Board Statement 10
Considers the following questions:

Is it consistent with BWC's practice of establishing a conservative discount
rate?

Is it consistent with industry standards?

Is there a decreasing or increasing return on BWC's investment portfolio?
Are there changes in BWC's investment strategy?

What are the trends of risk free investment yields?

Do we anticipate changes in the financial markets?

5. Administrator presents a recommendation and rationale to the Board for
review, discussion and concurrence

47



Discount Rate Assumptions used in actuarial audits and rate indications

Evaluation Date

Discount Rate

12/1991-12/1996 7.00%
12/1997 6.75%
6/1998 6.50%
6/1999 6.25%
6/2000 - 6/2001 6.00%
6/2002 5.80%
6/2003 - 6/2004 5.50%
6/2005 - 6/2006 5.25%
6/2007 5.00%
6/2008 5.00%

Approved by BWC Board of

Directors

February 20, 2009
April 30, 2009
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OHIO0 ETHICS COMMISSION

§ East Long Street, 10" Floor
Columbus, Ohic 43215
Telephone: (614 466-7090
Fax: (6141 466.-8368

Web site: www.ethies.ohio.gov

Ann Marie Tracey, Chair
Ben Rose, Viee Chair

David E. Freel, Executive Director

February 4, 2008

Marsha P. Ryan

Ohio Bureau of Warkers™ Compensation .
3 West Spring Street
Columbus, OH 43215-256

Dear Ms. Ryan:

On September 14, 2007, the Ohio Ethics Commission received vour letter requesting an
advisory opinion. In your letter, you explained that three members of the Rureau of Workers’
Compensation (BWC Board of Directors {Board). William Lhota, James Matesich, and Kenneth
Haffey have asked for guidance about the Ohio Ethics Law and related statutes as they apply to
the Board members” various business relationships. Because the facts as they pertain to Mr. Lhota
and Mr. Matesich give rise to the same issues under the Ethics Law. this advisory opinion will be
fimited to addressing the restrictions that apply to them.

You state that William Lhota is the Chairman of the BWC Board and also serves on the
Executive Committee (Commitree} for the Ohio Chamber of Commerce (Chamber). You state
that the Commitiee makes recommendations on budget and policy issues but does not directly
address matiers concerning workers’ compensation.

You state that James Matesich serves as a Board Member and Treasurer for the
Wholesale Beer & Wine Association of Ohio (Association). He has one year remaining in his
term and he anticipates that he will serve a (wo-year term as the Association’s vice-president.
The Association has a workers” compensation group for premivm matters but does not vote on
whether 0 mainiain workers” compensation group members. The Association’s Third Party
Administrator (TPA) provides the Association with semi-anmual reports and marketing materials
regarding its group-rating program. The TPA makes decisions regarding group membership.

Brief Answer

The Ethics Law, as described more fully in this opinion. does not prohibit either Mr.
Lhota or Mr. Matesich from serving with the Board and a private organization. However, the
law does condition each board member’s actions on the Board as those actions divectly affect the
privaie organization.  For example. R.C. 102.03(D) prohibits cither Board member from
participating in any matter before the BWC that would result in a definite and direct benefil to
the interests of the organization with which he has a fiduciary connection, such as matiers on
which the organization has expressed a position.

Serving Ghio Since 1974



Marsha P. Ryan
February 4, 2007
Page 2

Soliciting, Accepting, and Securing Things of Value—R.C. 102.03(D) and (E)

R.C. 102.03(D; and {E) read:

(D} No public official or employee shall use or authorize the use of the
authority or influence of office or employment to secure anything of value
o the promise or offer of anything of value that is of such a character as o
manifest a substantial and improper influence upon the public official or
employee with respect to that person’s duties.

(£ No public official or employee shall solicit or accept anything of value
that is of such a character as to manifest a substantial and improper
influetice upon the public official or employee with respect to that
person’s duties,

A BWC Board member is a “public official” subject to R.C. 102.03(D) and (E). Ohio Ethics
Commission Advisory Opinion No. 93-002. A beneficial or detrimental economic mpact that an
orgamization would realize as a definite and direct result of BWC Board decisions is 2 thing of
value under R.C. 102,03, R.C. 1.03 and 102.0{(G): Adv. Ops. No. 90-002 and 90-012.

A thing of value can manifest a substantial and improper influence upon a public official
or ermployee with respect to his or her duties if it could impair the official’s or employee’s
objectivity and independence of judgment in the performance of his or her statutorily prescribed
duties. Adv. Op. No. 90-012. The application of R.C. 102.03(D} and (E) depends on the facts and
circumstances presented. Adv. Op. No. 97-002.

The Commission has explained that R.C. 102.03(D} and (E) do not. per_se, prohibi a
public official from serving as an officer or board member of a private organization whose
metnbers are individuals subject to regulation by the agency. However, when a public official
has a fiduciary relationship to a privaie organization, the law limits the official’s conduct in
matters affecting the organization. Adv, Op. No. 90-012.

The Commission determined that, when a public official also serves as an officer or
board member of a professional association. his objectivity and independence of judgment would
be impaired ia decisions affecting the interests of the professional organization and its members.
Adv. Op. No. 90-012: see also Adv. Op. No. 85-012. In particular, the Commission noted that
the public official was prohibited from participating in any matters that would directly benefit the
interests of the organization, including those matters on which the organization has taken a
posiion. . Compare R.C. {02.03(J} (2 public official who is merely a member of & religious,
beaevolent. fratemal. or professional organization is not prohibited from participating in matters
before the agency that affect the organization, while an official with a fiduciary relationship o
the organization is prohibited from participating in matters that affect the organization’s
interests).



Marsha P. Ryan
Febraary 4, 2007
Page 2

Mr. Lhota serves on the Executive Commitiee of the Chamber; Mr. Matesich serves as a
board member and officer of the Association. Each has a fiduciary relationship to the private
organization he serves. Both the Chamber and the Association. as employers regulated by BW(,
and the members of each organization, are interested in matters that could be affected by BWC
Board decisions.  Because of his fiduciary relationship to the organization he serves, R.C.
FO2.03(1)) prohibits each Board member from participating in any matter before the BWC Board
that would resolt in a definite and direct benefit o the organization's interests, inctuding any
matier on which the organization has expressed a position in anv way. Where an organization
board votes or makes a determination on a matter, directs staff to lobby or speak on its behalf on
the matter, or otherwise makes its position on the matter known, it has expressed a position on
the matier, regardless of whether the position is communicated by the board or staff of the
organization,

R.C. 102.03(E) is also applicable to both Board members. The Chamber and the
Association are interested in matters before the BWC Board.  Therefore, RC. 102.03(E)
prohibits each Board member from receiving any compensation from the organization he serves,
unless the Board member is able to fully withdraw from consideration of any matter hefore the
Board that would result in a definite and direct benefit to the organization's interests, including
matters on which the orgarization has expressed a position. Adv. Op. No. 90-012.

Specific Conflict of Interest Prohibition—R.C. 4121.126

While it is not within the Commission’s jurisdiction, the Ethics Commission directs the
attention of the Board members 10 R.C. 4142.126, a specific conflict of interest restriction
applicable to members of the Board and other officials and emplovees of the Board and BWC.
R.C. 4121.126 provides that no Board member, or employee of the Board or BWC shall: “have
any direct or indirect interest in the gains or profits of any investment made by the administrator
of workers’ compensation or shall receive directly or indirectly any pay or emolument for the
mermber’s or employee’s services.”

Other Relevant Restrictions

i either Board member represents the private organization that he serves before state
agencies, he would be subject to R.C. 102.04(A), which provides that no person appointed to any
board of the state shall:

{Rleceive or agree to receive directly or indirectly compensation other than from
the agency with which he serves for any service rendered or to be rendered by
him personally in any case, proceeding, application, or other matter that is hefore
the general assembly or any department. division, institution, instrumentality,
board, commission, or bureau of the state, excluding the courts.



Marsha P. Ryan
February 4, 2007
Page 4

R.C.102.04(A) would prohibit a BWC Board member from receiving compensation from
a private organization for personally lobbying on behalf of the organization on a matter that is
before the Board. There is no exception Lo this prohibition. If either Board member would be
asked 1o represent the organization he serves before any other state agency. R.C. 102.04(A)
would prohibit him from accepting compensation for the service unless he can meet the
exception in Division (D). Adv. Op. No. 2007-03 (attached). In order to meet the exception, the
Board member would be required to file a statement disclosing his activities and agreeing to
disqualify himself from matters hefore the Board that affect any officials or employees of the
agency before which he is representing the organization.

The BWC Board members are also subject to the “Revolving Door” statute. R.C.
102 03(A 1Y, which reads:

No present or former public official or emplovee shall, during public emplovment
or service or for twelve months thereafter, represent a client or act in a
representative capacily for any person on any watter in which the public official
or employee personally participated as a public official or employee through
decision. approval, disapproval, recommendation, the rendering of advice,
tvestigation, or other substantial exercise of administrative discretion.

(Emphasis added.) R.C. 102.03(A)1) prohibits each BWC Board member, during his service on
the Board, from representing the private organization that he serves, or any other person, before
any public agency on any matter in which he personally participated as & BWC Board member,
Representation includes any formal or informal appearance before, or writfen or oral
communication with, any public agency, on behalf of any person. R.C. 102.03(A)(5).

“Personal participation” includes “decision. approval, disapproval, recommendation, the
rendering of advice, investigation, or other substantial exercise of administrative discretion,” and
includes supervision or general oversight of other public officials or employees. R.C.
102.03(A)(1): Adv. Op. No. 91-009. The term “matter” includes “any case, proceeding,
application, determination, jssue, or question, but does not include the proposal. constderation, or
enactment of statutes, rules, ordinances, resolutions, or charter or constitutional amendments.”
R.C. 102.03(A)3) (emphasis added.) For example, a policy or directive issued by the BWC
Board would be a “matter” on which the Board members persanally participated.

Finally. the Board member should note R.C. 102.03(B}. which prohibits a public official or
employee from disclosing or using confidential information acguired in the performance of his
public duties. Fach BWC Board member is prohibited from disclosing or using any confidential
information he acquired through his service on the BWC Board. There is no time limit for this
restriction. Adv. Op. No. 89-009.



Marsha P. Ryan
February 4, 2007
Page 5

Conclusion

The Ethics Law, as described more fully in this opinion. does not prohibit either Mr.
Lhota or Mr. Matesich from serving with the Board and a private organization, However, the
faw does condition each board member's actions on the Board as those actions directly affect the
private organization.  For example. R.C. 102.03(D) prohibits either Board member from
participating in any matter before the BWC that would result in a definite and direct benefit to
the interests of the organization with which he has a fiduciary conpection, such as matters on
which the organization has expressed a position.

The Ohio Ethics Commission approved this informal advisory opinion at ils meeting on
November 28, 2007, subject to final review and approval by Commission members. The opinion
i1s based on the facts presented. 1t is limited to questions arising under Chapter 102, and Sections
2921.42 and 2921.43 of the Revised Code and does not purport to inferpret other laws or rules.
If you have any questions or desire additional informaticn. please contact this Office again.

Sincerely,

“Tennifer A, Hardin
Chief Advisory Atiorney

Enclosures:  Advisory Opinions No. 90-012 and 2007-03
Blank R.C. 102.04(D} Sratements (2)



OHIO ETHICS COMMISSION

THE ATLAS BUILDING
8 EAST LONG STREET, SUITE 1200
COLUMBUS, OHIO 43215-28940
(614 486-7090

Advisory Opinion
Number 90-012
August 16, 1990

Syliabus by the Commission:

(1)  Divisions (D) and (E) of Section 102.03 of the Revised Code prohibit a
member of the Respiratory Care Board from soliciting, accepting, or
using the authority or influence of his official position to secure
anything of value from a professional organization whose members
are regulated by the Respiratory Care Board:

(2)  Divisions (D) and (E) of Section 102.03 of the Revised Code prohibit a
member of the Respiratory Care Board from soliciting, accepting, or
using the authority or influence of his official position to secure a
pogition as an officer, board member, member of a special committee
of, or lobbyist for, a professional respiratory care organization if he
would receive compenssation, a fee, or anything else of value for such
service;

(3) Division (D) of Section 102.03 of the Revised Code prohibits a
member of the Respiratory Care Board who serves as an officer or
board member of a professional organization from participating in any
matter on which the organization has taken s position or which would
directly benefit the interests of the organization, even though he
receives no compensation for serving as an officer or board member
of the organization;

{(4) Division (D) of Section 102.03 of the Revised Code prohibits a
member of the Respiratory Care Board who serves a professional
organization as a lobbyist or who serves on a special committee from
participating in deliberations, voting, or otherwise using his offieial
position with regard to a matter where he has assumed a particular
responsibility in the organization with regard to that subject matter
or has advocated a position as a lobbyist for the professional
organization;

(3) Division (B) of Section 102.03 of the Revised Code prohibits a
Respiratory Care Board member who serves a professional
organization as a board member or officer, or in some other capacity
from disclosing or using confidential information he has acquired in
his official duties, or taking any action on behalf of the organization
If he will base his action on confidential information aeguired in his
official duties.



Opinion No. 96-012
August 16, 1990
Page 2

In your tetter to the Ethies Commission you ask whether the Qhio Ethies Law and
related statutes prohibit a member of the Respiratory Care Board (Board) from serving
as an officer or board member of a national or state professional respiratory care
organization, serving on the organizations' special committees, or being a state
registered lobbyist for the organizations in light of the fact that the Board has the
statutory authority and responsibility to regulate the profession. You state that the
professional organizations promote the interests of respiratory care professionals by
adopting standards for the practice of the profession and lobbying for the introduction of
legislation or support of pending legislation which the organizations determine is
beneficial to the profession,

The Ohio Respiratory Care Board is a statutorily created state board with the
duty to regulate the practice of respiratory care within the state. See R.C. 4761.03.
The Board consists of five individuals appointed by the Governor with the advice and
consent of the Senate; three members of the Board are required to be respiratory care
professionals, one is required to be a physician licensed to practice in the state, and one
member represents the public. See R.C. 4761.02. Three organizations within the state,
the Ohio State Medical Association, the board of directors of the Ohio Society for
Respiratory Care, Inc., and the American Lurg Association of Ohio may submit to the
Governor neminees to be considered in making appeintments to the Board. Id. The
Governor must consider these nominees in making the appointments. Id. The Board is
responsible for the examination, re-examination, and YHeensure of respiratory care
professionals and the establishment of standards for educational programs required for
licensure and license renewal. See R.C. 4761.03(A)~(D). The Board is also responsible for
the discipline of persons engaged in the unauthorized, negligent, incompetent, or
unethical practice of respiratory care, or engaged in conduet or activity which is
prohibited by statute, or orders and rules of the Board. See R.C. 4761.09 and R.C.
4761.10,

You first ask whether a member of the Respiratory Care Board may serve as an
elected officer or board member of a national or state professional respiratory care
organization,

Division (D) of Section 102.02 of the Revised Code provides:

(D} No public official or employee shall use or authorize the use of the
authority or influence of his office or employment to secure anything
of value or the promise or offer of anything of value that s of such a
character as to manifest a substantial and improper influence upon
him with respect to his duties,

The term "public official or employee' is defined for purposes of R.C, 102.03 to incliude
any person who is appointed to a public agency. See R.C. 102.01(B). The term "publie
agency" is deflined to include any board of the state, See R.C, 102,01{C). Therefore a
member of the Respiratory Care Board is a "publie offizial or employee” for purposes of
R.C. Chapter 102. and subject to the prohibitions therein. See generally Ohio Ethies
Commission Opinions No. 80-004, 85-012, and 90-009. The tarm anything of value” is
defined for purposes of R.C. 102.02 in R.C. L.03 to include money and every other thing
of value. Sge R.C. 1.03, 102.01{G).



Opinion No, 90-412
August 18, 1980
Page 3

R.C. 102.03(D) prohibits a public official op employee from using the authority or
inflvence of his official position to secure anything of value, for himseif or any other
parly, that is of an improper character, See Advisory Opinions No. 80-007, 85-0086,
86003, 86-007, 88-004, and 89~006. The Ethics Commission has held that R.C. 162.03(D)
prohibits a publie official or employee from using the authority or influence of his office
or employment to secure anything of value from a party that is interested in matters
before, regulated by, or doing or seeking to do business with, the public agency with
which he serves, or where the thing of value could impair the official's ar employee's
objectivity and independence of judgment with respect to his official actions and
decisions for the ageney which he serves. See Advisory Opinions No. 79-002, 80-004,
84-009, 84~010, 87-006, 87-009, and 89-006.

The Ethies Commission addressed the issue whether a member of a state
regulatory board may serve as an officer or board member of a professional organization
whose members are regulated by his board in Advisory Opinion No. 85-012. The
Commission held that R.C. 102,03(D) did not per se prohibit a member of a state
licensing board from serving as an officer or hoard member of a state professional
organization but that it conditioned the board member's of ficial conduet, holding:

An officer or board member of the state professional association would be
in a policy~making position and would have a clear interest in a favorable
decision from the state licensing board on matters in which the association
is interested. If the member were to participate in discussions or vote on
such matters before the state licensing board, he would be using his official
position to secure something of value for himself as an officer or board
member of the state professional association, which would be of such
character as to have a substantial and improper influence on him with
respect to his official duties. Therefore, Division (D) of Section 102,03 of
the Revised Code prohibits a member of a state licensing board who is an
officer or board member of a state professional association from
participating in deliberations, voting or otherwise using his official position
with regard to any matter before the board on which the state professional
association has filed comments or taken a formal position. (Emphasis

added).

Advisory Opinion No. 85-012 was rendered before Am. Sub. H.B. 300, 116th Gen.A.
(1986) (eff. September 17, 1986) amended R.C. 102.03(D). Prior to the enactment of Am.
Sub. H.B., 300, R.C. 102.03(D) prohibited a public official or employee from using the
authority or influence of his office or employment to secure anything of value for
nimself if the thing of value were of such character as to manifest a substantial and
improper influence upon him with respect to his duties. See Advisory Opinion No, 88-
004. Am. Sub. H.B. 200 amended R.C. 102.03(D) to delete the requirement that the thing
of value be for the publie official or employee himself, thus broadening the seope of the
prohibition of R.C. 192.03(D). id. The Commission has held that a publie official is
prohibited by R.C. 102.03(D), as amended by Am. Sub. H.B. 300, from voting, discussing
or otherwise participating in any matter that would benefit an organization whieh he
serves as an officer or board member, since the relationship between the public official
and the organization he serves in a fiduciary capacity is such that his objectivity and
independence of judgment as a public official could be impaired. See Advisory Opinions
No. 88-005 and 89005, See also R.C. 102.03(J) (discussed below).
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Am. Sub. H.B. 300 slso enaoted Division (E) of Seection 102.03, which reads as
follows:

{E} No public official or employee shail solicit or accept anything of
value that is of such a character as to manifest & substantial and
improper influence upon him with respect to this duties.

Division (E) of Section 102.03 of the Revised Code does not require that a publie official
or employee use the authority or influence of his office to secure the thing of value, but
prohibits a public official or employee from merely solieiting or accepting anything of
value where the thing of value could manifest & substantial and improper influence upon
him with respect to his official duties, See generally Advisory Opinions No, 89~006 and
86-04049.

The Ethies Commision has held that R.C. 102.03(E) prohibits & public official or
employee from soliciting or aecepting anything of value from a party that is interested in
matters before, regulated by, or doing or Seeking to do business with, the publie agency
with which he serves, or where the receipt of such a thing of value could impasir his
objectivity and independence of judgment with regard to his official decisions and
responsibilities. See Advisory Opinions No. 86-011, 895-006 and 90-009. Therefore, the
issue becomes whether the holding of Advisory Opinion No. 85-012 that a member of a

As explained above, the Respiratory Care Board regulates, and stands in a position
of autherity over, practitioners of respiratory care within the state. It is apparent that
state and national professional respiratory care organizations which represent such
practitioners are interested in smatters which the Respiratory Care Board has the
statutory responsibility to regulate. Therefore, R.C. 102.03(D) and {E) prohibit a Board
member {rom sccepting, soliciting, or using the authority or influence of his office to
secure anything of value from professional respiratory care organizations. Sge Advisory
Opinion No. 90-009. See also Advisory Opinions No. 80-004, 85-012 and 87-003 {payments
of honoraria, conference registration fees, travel, meal and lodging expenses and the
compensation received from private outside employment are things of value for purposes
of R.C. 102.03). Therefore, a Board member is prohibited by R.C. 102.03(E) from serving
as an officer or board member of a professional, respiratory care organization if he
would receive compensation, a fee, or anything else of value for such service. Division
(D) would prohibit a Board member from using his official authority or influence to
Secure a position as an officer or board member of & professional organization if he
would receive compensation or anything else of value for such service.

R.C. 102.03{J), which was enacted by Am. H.B. 610, 118th Gen.A. (1980) {eff. July
18, 1990} and provides an exemption to the prohibitions of 102.02(D) and {E}, reads as
foliows:

Far purposes of divisions (D), (B}, snd (F) of this section, the membership of
a public official or employee in an organization shall not be eonsidered, in
and of itself, to be of such a character as to manifest a substantial and
Imoroper influence on him with respect to his duties. As used in this
division, "organization” means a . . . professional organization that is tax
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exempt under subsection 501{A) and described in subsection 301{(C) (3}, (43,
(8), {10), or {19} of the "Internal Revenue Code of 1986." . . . This
division does not apply to a public official or employee who is an amplovee
of an organization, serves as a trugtee, direetor, or officer of an
organization, or otherwise holds & fiduciary relationship with &n
organization. This division does not allow a publie official or employee whno
is a member of an organization to participate, formally or informally, in
deliberations, discussions, or voting on a matter or to use his offieial
position with regard to the interests of the organization on the matter if he
has assumed a particular respensibility in the organization on the matter or
if the matter would affect his personal, pecuniary interests. (Emphasis
added.,}

However, the exemption provided by R.C. 102.03{J) is not applicable in the instant
situation since the Board member would be serving the professional care organization in
a fiduciary capacity as an officer or board member,

The issue remains, however, whether R.C. 102.08 would prohibit a Board member
from serving as an officer or board member of a professional organization where he has
not used the authority or influence of his offiecial position to secure such & position and
also does not receive or waives compensation for his serviece with the organization. The
Ethies Commission has held that g position which does not provide any compensation or
other thing of value does not constitute "anything of value" for purposes of R.C. 102.03.
See Advisory Opinion No. 88-002. If elected board members or officers of professional
organizations do not receive compensation for their service, then holding such & position
would not constitute "anything of value" for purposes of R.C. 102.03. Therefore, in such
& situation R.C. 102.02 would not prohibit & Board member from accepting a position as
an officer or board member of a state or national professional crganization.

However, as explained above, R.C. 102.03(D), as amended by Am. H.B. 300,
prohibits a public official from using the authority or influence of his pesition to secure
anything of value for an organization which he serves in a fiduciary capacity., A
favorable decision from a state regulatory board is a thing of value for purposes of R.C.
102.063. See Advisory Opinions No, 85-012 and 90-002. It is possible that a professional
organization and the Board may take different positions regarding the development of
policies and standards for the profession, the introduction or support of legislation, the
enactment, interpretation, or application of orders or rules adopted by the Board, or a
determination made by the Board in a particular case regarding a member of the
professional organization. A professional organization and the members which it
represents would have a definite and direct interest in a favorable decision from the
state licensing board which regulates the profession. A member of the Respiratory Care
Board who served as an officer or board member of a professional organization would be
in a position where his official actions could have g direct effeet upon the professional
organizations' interests. The relationship between such a Board member and the
professional organization could affect his objectivity and independence of judgment in
making recommendations or decisions with regard to the interests of the professional
organization and the members which it represents, Therefore, R.C. 102.03(D) prohibits a
Board member who serves as an officer or board member of a professional organization
{rom participating in any matter on which the organization has taken a position or which
would directly benefit the interests of the organization, even though he receives no
compensation for serving as an officer or board member of the organization, See also
R.C. 102,03}
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[t is apparent that the Board and professional organizations serve different
interests, As discussed above, the responsibility of the Board is to protect the public
safety and welfsre through the regulation of the profession, See generally Nesmith v,
State, 101 Ohjo St. 158 (1920), while the function of professional organizations is to
promote the interests of the members of the profession. As further noted, the Board and
professional organizations may take different positions on various issues, and it is
Apparent that professional organizations will be interested in mauttersg pending before the
Board on a regular, ongoing basis. Therefore, as recognized in Advisory Opinion No. 85-
0132

It would create the appearance of impropriety for a member of a
state licensing board to serve as an officer or board member of a
state professional association whose members are regulated by the
board.

You have also asked whether s Board member may chair or serve on special
committees of a professional organization. You state that the national respiratory care
professional organization has a joint review committee which surveys and approves
schools which provide respiratory care educational programs. The Bosrd has the
statutory duty to adopt standards for respiratory care education programs which must at
least be equal to the standards developed by the American Mediesl Association in
cooperation with the joint review com mittee for respiratory care education. See R.C.
4761.03(A)3). You also state that g state professional organization has s standing
legislative committee that monitors and lobbies for state health care legislation and has
established a political action committee to lobby for legislation to promote respiratory
care.

As stated above, R.C. 102,03(E) prohibits a Board member from accepting
anything of value from a respiratory care professional organization. Therefore, if the
Board member would receive compensation, a fee, or anything else of value for chairing
or serving on a professional organization special committee, then R.C. 102.03(8) would
prohibit such service, However, if chairing or serving on a special committee does not
result in the payment of compensation for such service, then holding such a position
would not constitute "anything of value" for purposes of R.C. 102.63 and such service by
a Board member would not be prohibited by R.C. 102.03(8).

A Board member who chairs or serves on a special committee is, haowever, subject
to the conditions imposed by R.C. 102.03(D), even though he receives na compensation,
The Ethies Commission has held that R.C. 102.63(D} prohibits & public official or
employee who {8 & member in an organization from participating in deliberstions, voting,
or otherwise using his official positon with regard to a matter where he has assumed a
particular responsibility in the organization with regard to that subject matter. See
Advisory Opinion No, 89-005. See also 102.03(J). The Commission has also held fhat
R.C. 102.03(D) prohibits a public official or employee from reviewing, in his official
cepacity, work he has performed in his private capaeity. See Advisory Opinions No. 78~
004, 79~007, 82~001, 83~001, and 84-004,

If a Board member chairs or serves on a legislative committee, 2 PAC, or the joint
review committee, then he would assume a particular responsibility in the organization
regarding issues and matters which directly concern the Board. As stated above, R.C,
102.03(D) prohibits a public official from participating in & matter whiah securas a thing
of value for any party where the relationship between the official and the party is such
that the officials objectivity and independence of Judgment could be impaired with
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respect to his official actions and decisions. For example, as stated above, the
Respiratory Care Board must adopt standards for respiratory care edueation programs.
If & Board member were to review and approve, in his official capacity, education
programs in Ohic which he had surveyed and approved in his private capacity 835 a
member of the joint review committee, then he would be subject to an inherent gonflict
of interest and divided loyalties sueh that his independence and cbjectivity of judgment
could be impaired with regard to his official decisions and responsibilities. See Advisory
Opinion No, 88-009, -

Therefore, R.C. 102.03{) prohibits a Board member, who serves on a special
committee of a professional organization or a PAC, from reviewing, or participating in
deliberations, voting, or otherwise using his official pesition with regard to a matter,
where he has assumed a particular responsibility in the organization with respect to that
subject matter while serving with the committee. As explained above, & Board member,
by chairing or serving on a special committee would assume a particular responsibility in
the professional organization with regard to that subject matter and therefore the
exemption provided by R.C. 102.03(J) would not apply. R.C. 102.03{J) states that "this
division does not allow a public official or employee who is & member of an organization
to participate, formally or informally, in deliberations, discussions, or voting on a matter
or to use his official position with regard to the interests of the organization on the
matter if he has assumed a particular responsibility in the organization on the matter.”

You have also asked if a Board member may serve as a state registered lobbyist
for a professional organization. Your attention is directed to R.C. 102.04(A) which
reads:

Except as provided in division (D) of this section, no person elected or
appointed to an office of or employed by the general assembly or any
department, division, institution, instrumentality, board, eommission, or
bureau of the state, excluding the courts, shall receive or agree to receive
directly or indirectly compensation other than from the agency with which
he serves for any service rendered or to be rendered by him personally in
any case, proceeding, application, or other matter that is before the
general assembly or any department, division, institution, instrumentality,
board, commission, or bureau of the state, excluding the courts,

R.C. 102.04(A) would prohibit & Board member from receiving compensation from a
professional organization for personally lobbying on behalf of the professional
organization on a matter that is before the General Assembly, the Respiratory Care
Board, or other agency of the state. See Advisory Opinion No. 78-007, Division (D) of
Section 102.04 provides an exception fo the prohibitions of Division (A} and is available
to nonelected officials and public employees, who wish to rendep services on matters
pending before agencies other then their own. See Advisory Opinion No. 89-006
{describing exception). Under no cirecumstances, however, may the Board member
represent a professional organization before the Respiratory Care Board. See Advisory
Opinion No. 83-015. There is no exception to this prohibition. Id. Further, as stated
above, R.C. 102.03(E) also prohibits the Board member from recelving any compensation
from a professional organization. Also, R.C. 102,03(D) prohibits a Board member from
participating on any matter in which he has advocated a position as a lobbyist, even if he
receives no compensation for his services.
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Sueh representation is further conditioned by R.C. 102.63(A) which provides, in
pertinent part:

No present for former publie official or emplovee shall, during his public
employment or service or for twelve months thereafter, renresent a ciient
or_act in a representative capacity for any person on any matter in which
e personally participated as g public official or emplovee through decision,
approval, disapproval, recommendation, the rendering of advice,
investigation, or other substantial exercise of administrative discretion . . .
+ As used in this division, "matter” ineludes any ecase, proceeding,
application, determination, issue, or guestion, but does not include the
proposal, consideration, or enactment of statutes, rules, ordinances,
resolutions, or charter or constitutional amendments. As used in this
division, "represent" includes any formal or informal appearence before, or
any written or oral communication with any public agency on behalf of any
person. (Emphasis added.)

R.C. 102.03(A) prohibits & Board member, during his service on the Board and for one
year after leaving his position, from representing a professional organization before any
public agency, ineluding the Respiratory Care Board, on any matter in which he had
personally participated as a Board member., See Advisory Opinion No. 79-007.

A Board member oceupies a position of great visibility in the profession such that
lobbying on behalf of a professional organization may create the appearance of
impropriety by injecting the prestige of his public office into his private activities for
the professional organization. A Board member acting as a lobbyist may create the
impression that such lobbying on behalf of the professional organization represents the
official views and interests of the Board.

Division (B) of Section 102.03 reads:

No present or former public official or employee shall disclose or use,
without appropriate authorization, any information aequired by him in the
couwrse of his official duties which is confidential because of statutory
provisions, or which has been clearly designated to him as confidential
when such confidential designation is warranted because of the status of
the proceedings or the circumstances under which the information was
received and preserving its confidentiality is necessary to the proper
conduct of government business,

A Respiratory Care Board member is prohibited from disclosing confidential information
to a professional organization, its members, or any other party, or from using such
confidential information without appropriate authorization, No time limitation exists for
this prohibition and it is effective while the Board member serves and after he leaves the
Respiratory Care Board, See Advisory Opinion No. 88-009, A Respiratory Care Board
member who serves a professional organization as a board member or officer, or in some
other capacity is prohibited by R.C. 102.03(B) from taking any sction on behalf of the
organization if he will base such aetion on confidential information aequired in his
official duties,

The Commission is aware that members of state boards are appointed due to their
professionai expertise and that knowledgeable individuals who are dedicated to serving or
promsoting the interests of their profession may be invelved in various activities
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concerning that profession, See Advisory Opinion No. 99-003, However, g public official
or employee owes his first responsibility to the exercise of the publie trust; this
responsibility must not be impaired by the official's concern for a professional
organization which he serves in some capacity. R.C. 102.03 is designed to prevent the
ereation of any situation whieh may impair the objectivity and impartiality, and
therefore the effectiveness, of a public official or employee in the exercise of his public
responsibilities. See generally Advisory Opinion No. 838-014 and 50-001.- Al publie
officials and employees must accepl necessary restrictions to avoid any possible
interference with the responsibilities of publie office. See Advisory Opinions No, 83-010
and 90-009.

This advisory opinion is based on the facts presented, and is rendered only with
regard to questions arising under Chapter 102. and Sections 2921.42 and 2921.43 of the
Revised Code.

Therefore, it is the opinion of the Ethies Comumission, and you are so advised,
that: (1} Divisions (D) and (E) of Section 102.03 of the Revised Code prohibit a member of
the Respiratory Care Board from soliciting, accepting, or using the authority or influence
of his official position to secure anything of value from a professional organization whose
members are regulated by the Respiratory Care Board; (2) Divisions (D) and (E) of
Section 102.03 of the Revised Code prohibit a member of the Respiratory Care Board
from soliciting, accepting, or using the authority or influence of his official position to
Secure & position as an officer, board member, or member of a special committee of, or
lobbyist for, a professional respiratory care organization if he would receive
compensation, a fee, or anything else of value for such service; (3) Division (D)} of Section
102.03 of the Revised Code prohibits a member of the Respiratory Care Board who
serves as an officer or board member of a professional organization from participating in
any matter on which the organization has taken a position or which would directly
benefit the interests of the organization, even though he receives no compensation for
serving as an officer or board member of the organization; (4) Division (D) of Section
162.03 of the Revised Code prohibits a member of the Respiratory Care Board who
serves a professional organization as a lobbyist or who serves on a special committee
from participating in deliberations, voting, or otherwise using his official position with
regard to a matter where he has assumed a particular responsibility in the organization
with regard to that subject matter or has advocated a position as a lobbyist for the
professional organization; and (3) Division (B) of Section 102.03 of the Revised Code
prohibits a Respiratory Care Board member who serves a professional organization as a
board member or officer, or in some other capacity from disclosing or using eonfidential
information he has aequired in his official duties, or taking any action on behalf of the
organization if he will base his decision on confidential information acquired in his
official duties.

David L. Warren, Chairman
Ohilo Ethies Commission
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What is the question addressed in the opinion?

Can members of state boards or commissions be paid to perform services on matiers before
their own boards or commissions? What about matters before other state agencies?

What is the apswer in the opinion?

No. R.C. 102.04(A) prohibits any member of a state board or commission from accepting
compensation, from any person, for services he or she is personally performing on & matter
before the board or commission he or she serves. If the matter is before any state agency
other than the one the board or commission member serves, he or she may be able to meet an
exception in the law. R.C. 102.04(D)) provides that, if the matter is before a different state
agency, a state board or commission member can meet the exception by filing a statement
disclesing his or her activities, The board or commission member must afso refrain from
participating in matters before the state agency he or she serves that affect officials or
employees of the other state agency.

What is the purpose of answering the question in an advisory opinion?

Some members of state boards and commissions are asked to represent clients or perform
work on matters that are before state agencies, For example, lawyers, architects, enginsers,
lobbyists, consultants, and other professionals may either appear on behalf of clients, or
perform work for clients, on matters that are before state agencies.

Teo whom do the conclusions in this opinion apply?

While the opinion specifically involves board or commission members, the conclusions apply
to any state official or employee who may personally render services on matters before state
agencies, The exception does not apply to elected officials.

How and when did the opinion become effective?

The opinior becams effective upod acceptance by the Commission.

¥or More Information, Please Contact:

Dravid E. Freel, Executive Director, or
Jennifer A. Hardin, Chief Advisory Attorney
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Syllabus by the Commission:

(13  R.C.102.04(A) prohibits a member of a state board or commission from
receiving compensation for services he or she performs personally on a
matter that is before the board or commission on which he or she serves,

(2)  R.C. 102.04(A) prohibits a member of a state board of commission from
receiving compensation for services he or she performs personally on a
matter that is before a state agency other than the one he or she serves
unfess, before rendering the services, he or she files the statement

deseribed in the exception;

&) In the statement, the board or commission member must declare that he
or she will not participate in any matter before the board or commission
involving any official or employee of the state agency where the matter
on which he or she personally renders services is pending;

)] This restriction applies to all state officials or employees, including all
members of state boards and commissions. A comparable restriction
applies to local public officials and emplovees.

* * * *

The Ohio Ethics Commission has been asked whether the Ohio Ethics Law and related
statutes prchibit a member of a state board or commission (“board”) from receiving
compensation to perform services on matters pending before other state boards, commissions,

or agencies.

Brief Answer

R.C. 102.04(A) prohibits a member of a state board from receiving compensation for
services he or she seeks to perform personaily on matters before the board he or she serves.
However, an exception in R.C. 102.04(D) allows a board member to be paid to perform
services personally on a matter before an agency other than the board he or she serves, as long
as all of the requirements of the exception can be met.

Serving Ohiv Since 1974
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Ohio's Ethics Law iricludes restrictions on state board members receiving compensation
to represent clients before state agencies. R.C. [02.04{A). R.C. 102.04(A) provides that,
unless he or she can meet the exception in R.C. 102.04(D), no person elected or appointed to an
office of, or employed by, any agency of the state shall:

{R]eceive or agree to receive directly or indirectly compensation other than from
the agency with which he serves for any service rendered or to be rendered by
him persomally in any case, proceeding, application, or other matter that is
before the general assembly or any department, division, institution,
instrumentality, board, commission, or bureau of the state, excluding the courts.

A state board member is “appointed to an office™ of the state and subject to this restriction.
R.C. 102.01(B) and (C); Ohio Ethics Commission Advisory Opinion No. 93-010.
“Compensation”™ is defined as “money, thing of value, or financial benefit,” and would include
salary, payments, and other benefits from clients, customers, or others, R.C. 102.01(A); Adv.

Op. No. 92-006.

Personally rendering services includes, but is not limited to, representing, advising,
preparing non-ministerial documents for, or consulting with, any person. Adv. Op. No. 75-006.
Examples are: (1) negotiating or discussing matters with agency personnel or contractors; (2)
appearing at an agency meeting or hearing; and (3} preparing pleadings or documents to be
filed with or submitted to an agency. Adv. Op. No. 87-009. A person would be personally
rendering services if he or she prepared and submitted, to a state agency, any grant or
investment proposals, contract bid packages, responses to requests for proposals, or any other
submission for financial support for a client or customer.! Individual board members whe
would be subject to the restriction in R.C. 102.04(A)} inciude, but are not limited to, those who
are also attorneys, engineers, architects, consultants, and lobbyists,

A matter is “before” a state agency when it is “being considered by, decided by, or in
the presence of or under the official purview of” the state agency. Adv. Op. No. 76-009. Ses
also Adv. Ops. No. 75-006 and 92-006. The prohibition of R.C. 102.04(A) applies even if the
affected public official is not appearing before the agency on the matter. Adv. Op. No. 75-025.

Tne prohibition is intended to serve the public interest in effective, objective, and
impartial government by prohibiting a state official or employee from using the influence of his
or her position on behalf of clients. Adv. Ops. No. 89-014, 50-012, and 90-002. All public
officials and employees must accept necessary restrictions to aveid any likely interference with
the responsibilities of the public positions they hold. See Adv. Ops. No. 89-010 and 90-012,

' However, the law specifically provides that the performance of ministerial Flictions are not prohibited by R.C.
102.04{A), meluding, but not limited to: the filing, or amendment of tax rewrns, applications for permits and
lieenses, incorporation papers, and other documents. R.C. 102.04(F).
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In effect, R.C. 102.04(A) prohibits a member of a state board from receiving
compensation for activities such as making an appearance, preparing filings or other documents
for, or personally performing any other services on any matter that is being considered or
ad;ud;cated by any state agency, unless the board member meets the statutory exception in R.C.
102.04(D).* For example, an Ohio Dietetics Board member who is a lawyer is prohibited from
receiving compensation for personally representing clients on matters before the Ohio Civil
Rights Commission, the Ohio Bureau of Workers’ Compensation, or the Ohio Industrial
Commission. Adv. Op. No. 93-010.

R. C 102.04(D) provides an exception to this prohibition for board members who are
not elected.” There are two elements to the exception:

(1)  The matter on which the board member is rendering services is pending before
an agency other than the one with which he serves; and

(2)  Prior to rendering the services, the board member files a statement with: (a) the
board on which he or she serves (“Agency A”); (b) the state agency before
which the maﬁer is pending (“Agency B"); and (¢) the Ohio FEthics

Commission.*

The board member must file a statement for each year he or she is rendering services on
matters before the board. Adv. Op. No. 93-010.

On the statement, the board member must declare that he or she will not participate as a
board member in any matter before Agency A if the matter involves an official or employee of
Agency B. Adv. Op. No. 92-006. The board member is not required to withdraw from matters
that affect Agency B as a whole or classes of employees from Agency B. Adv. Op. No. 89-
006. The disqualification requirement will remain in place for fwo years from the date of the
most recently filed statement. Adv. Op. No. 93-010. R.C. 102.04(E) prohibits any person who
files, or is required to file, the statement from failing to disqualify himself or herself from
matters before the board that affect officials or employess of the agency handling the matter on
which he or she is performing services. Both R.C. 102.04(A) and 102.04(E) are first-degree

misdemeanors. R.C. 102.03(F).

R C. 102.04{A) does not epply to services provided on matters before state courts.

' For example, R.C. 192.04(0)} would not apply ta the members of the state Board of Education who are efected.
*“T'he board or commission member must disclose: {a} his or her name and address; (&) the names and addresses of
the two public agencies involved; and (¢ a brief description of the pending matter and the services that he or she
will render personally. R.C. 102.04 (DN2). The form is available on the Obio Ethics Commission Web site.
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By removing a state board member who is being paid to provide services in a private
capacity on matters before another state agency from considering issues affecting personnel of
the other agency, the General Assembly has significantly reduced the likelihood that the board
member can use his or her public posifion 1o secure benefits for a client. The requirement in

the exception protects against the improper use of influence.

For example, a person appointed fo the State Personne! Board of Review (SPBR) who
wants to be paid to provide services personally on matters pending before the Medical Board is
required to file the R.C. 102.04(D) statement with SPBR, the Medical Board, and the Ethics
Commission. If a matter involving any official or employee of the Medical Board were to
come before SPBR, the affected board member would be required to disqualify himself or
herself from that matter.

Application of the Restriction

While this opinion considers the application of R.C. 102.04 to state board members, the
statute and this opinion apply to any non-elected state official or employee. For example, R.C.
102.04(A) prohibits an employee of the Department of Commerce from receiving
compensation from anyone other than the Department to personally render lobbying services
before the General Assembly, unless he or she is able to meet the exception in R.C. 102.04{D).
The exception does not apply to elected state officials.

There is also a comparable provision that applies to officials and employees of local
public agencies. R.C. 102.04(C). An official or employee of a local public agency is
prohibited from receiving compensation for services on matiers before the agency, unless the
official or employee can meet the R.C. 102.04(D) exception. For example, R.C, 102.04(C)
prohibits an architect who serves as a member of a city commission from receiving
compensation for services on matters before any board, commission, or other agency of the
city, Adv. Op. No. 96-002. If the matter is pending before a city agency other than the
commission on which the architect serves, he of she can meet the exception by filing the
statement and disqualifving from maiters affecting personnel of the other agency.

The application of this advisory opinion is based on the facts, It is limited to questions
arising under Chapter 102. and Sections 2921 .42 and 2921.43 of the Revised Code, and does

not purport to interpret other laws or rujes.

Therefore, it is opinion of the Ohio Ethics Commission, and you are so advised, that:
(1} R.C. 102.04{A} prohibits & member of a state board or commission from receiving
compensation for services he or she performs personally on a matter that is before the board or
commission on which he or she serves; (2) R.C. 102.04{A) prohibits a member of a state board
of commission from receiving compensation for services be or she performs personally on a
matter that is before a state agency ofher than the one he or she serves unless, before rendering

* The exception does not apply 1o elecied focal officials.
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the services, he or she files the statement described in the exception; (3) In the statement, the
voard or commission member must declare that he or she will not participate in any matter
before the board or commission involving any official or employee of the state agency where
the matter on which he or she personally renders services is pending; and (4) This restriction
applies to all state officials’ or employees, including all members of state boards and
commissions. A comparable restriction applies to local public officials and employees.

Lassh 7. By

Sarah M. Brown, Chairman
Ohio Ethics Commission




R.C.102.64(D) STATEMENT
Required by the Ohio Ethics Law under Section 102.04(D) of the Revised Code

1. Name of Public Official or Employes:

Home Address:

2. Name of your Public Agency:

Agency Address:

3 Name of Public Agency before which the matter is pending or with which business is to be conducted
(note that the exception provided by R.C. 102.04(D) does not extend to matters pending before your
own agency or business to be conducted with your own agency):

Agency Address:

4, Brief description of the pending matter and of the personal services to be rendered before the agency
listed in number 3, or brief description of the goods or services to be purchased by the agency listed in
number 3:

3 Declaration—I hereby disqualify myself for a period of two years from any official participation as an

official or employee of:

{Agency as lsted ta number 2)

in any matter involving any public official or employee of:

(Agency before which matter is pending or with which business is to be conducted as listed in number 3)

Signature: Date:

NOTE:  Copies of this statement must be filed with the public agencies designated in numbers 2 and 3 above,
and with the Ohio Ethics Commission, & East Long Street, 10® Floor, Columbus, Ohio 43215,
Please refer any questions to the Ohio Ethics Commssion-—(614) 466-7090.
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July 30, 2007

Candace M. Jones

Chief Legal Counsel & Fthics Officer
Otio Department of Development

77 South High Street, 29 Floor
Columbus, Ohio 43215

Dear Ms. Jones:

On June 28, 2007, the Ohio Ethics Commission received your lefier requesting an
advisory opinion. You have asked whether the Ethics Law and related statutes prohibit attorneys
who represent employers or injured workers in workers’ compensation matters from serving as
members of the newly created Bureau of Workers’ Compensation (BWC) Board of Directors

{Board).

In a second letter, received by the Commission on Tuly 9, 2007, you asked whether
individuals are prohibited from serving on the Board if they are associated with Third Party
Administrators (TPAs) or Managed Care Organizations (MCOs) doing business with BWC.
This later question raises more significant issues under the Bthics Law because of the application
of the public contract law, R.C. 2921.42. The Commission will answer it in 4 separate opinion.

In reviewing the questions you pose, the Commission is mindful of the two areas of past
failures of the BWC and its aversight body: insider self-dealing and oversight mismanagement,
The Commission’s determuination is made more pressing because of the expanded administrative
rele that the Board of Directors must now perform with respect to the functions of BWC,

Brief Answer

As explaned more fully below, an attorney who represents eraployers or injured
employees in workers’ compensation matters is prohabited from serving on the Board naless he
or she: (1) fles the statement described in R.C. 102.04(D); and {2} is able 1o withdraw from
maatters before the Board that directly affect any official or emplovee of BWC. For exampie, the
Board member would be prokibited from participating, in any manner, in the Board's 1ssessment
of the performance of the Administrator,

Serving hio Since 1974
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Any Board member is prohibited from using his or ber position in any fashion to
influence the BWC Administrator or staff on matters that directly affect his or her chents. If a
Board member who is an attomey representing employers or injured employees experiences an
unusual increase in his or her legal business because of his or her membership on the Board,
additional questions under the Ethics Law may be raised. Notwithstanding these questions,
Board members who are also artorneys tepresenting employers or injured employees need w be
acutely sware that the public may perceive that they or their clients are recgiving undue
advantages solely because of membership on the Board. This will be discussed in greater detail

below.

Facts

By way of histery, yoo have explained that the General Asserably enacted Amended
Substitute House Bill 100 (Am. Sub, H.B, 100). Among other things, Am. Sub. HLB. 100
replaced the prior BWC Oversight Commission with a new BWC Board of Directors. You have
noted that the change was made by amending the statutory provision establishing the Oversight
Commission into a provision establishing the Board of Directors. R.C. 4121.12, the section that
enables the Board, was effective immediately when the act became law {June 10, 2007). Sec.

612.03.

The Board is composed of eleven members appointed by the Governor with the advice
and consent of the Senate. R.C, 412112 (A). As it relares 10 your question, the members of the

Bodrd are:

1. An individual who, on account of his or her previous vocation, -
employment, or affiliations, can be classed as a represeatative of
emplovees;

2. Two individuals who, on aceount of their previous vocation, employiment,

or affiiations, can be classed as representatives of employes
organizations. Of these two, one shall be a member of the executive

comrnittee of the largest statewide labor federation;

3. Three individuals who, on account of their previous vocation,
employment, or affiliations, can be classed as represematives  of
employers. Of these three, one shall be a representative of seifvinsuring
employers.  The other two shall be representatives of employers who
participate in the state workers’ compensation fund (state fund employers),
ong representing employers with fewer than one hundred workers and one
representmy employers with more than one hundred workers.

R.C. 4121.12{A}. The other five Board members are two investment and securities experts, one
actoary, one accountant, and one individual representing the public. Id.
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You have explained that, on the Workers’ Compensation Oversight Commission, there
were wo “employee representative” positions. Historically, there has been a well-established
practice of appointing individuals to both of these positions including shomeys who regularly
représent injured workers in workers’ compensation matters, Antorneys who represent injured
workers in these matters could have occasion to present matters to BWC staff for decision,

BW irectors——Powers and Anthori

The powers and duties of the Board are set forth ia R.C. 4121.12(F). Amoug other
things, the Board is empowered to:

(I} Establish the overall administrative policy for BWC;

{2}  Review the progress of BWC in meenng 18 cost and quality objectives and
complying with its statutory objectives;

(3} Submit an annual report to the President of the Senate, the Speaker of the House
of Representatives, the Govemor, and the Workers’ Compensation Councill
including an evaluaton of rhe cost and quality chiectives of the BWC and a
statement of net assets and any changes in et assets;

(4} Review all independent financial audits of the BWC;
(8  Smdy BWC issues as requested by the BWC Administrator or Governor;

(6)  Approve the investment policy development by the Board’s investrnent
comemnitrse;

(7} Review and publish the investment policy annually;
(8)  Prohibit investmemts contrary 16 the investment policy approved by the Board;

(9 Vote 10 open or close any investment classes, adopt rules for eraployees of the
BWC to follow when investing in the investment class, and submit 2 report 10 the
Governor and legislative leaders on the performance and value of each investment

class;

' The Council is charged with reviewing rhe soundness of the workery’ compensation system and legisiation
involving or affecting the workers' compensation systemn. R.C. 412175, There are eleven council members, of
whom six are legislators and fiva are individuals appointed jointly by e president of the senate and the speaker of
the hovse. The council bas a0 authority related 1 the daily operations or bversight of BWC.
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{10) Provide advice and consent on administrative rules, the duties and aothority
conferred on the Administrator, and the rles the Administrator adopts for the
health partnership program and qualified health plan; and

(11}  Meer with the Governor annually to discuss the Administrator's performance of
his or her stanatorily prescribed duties,

Bureau of Workers” Compensation—Powers and Authority

BWC ie created by R.C. 4121.121. RC. 4121.121(A) provides that BWC shall be
administered by the Adminisuator of Workers' Compensation (Admindstrator), appointed by the
Governar. The Administrator is responsible for the management of BWC and for the discharge
of all administrative duties imposed on him or her. R.C. 4121.12(B). The Administrator shall
perform all acts and exercise all authorities and powers, discretionary or otherwise, that are
required of or vested in BWC or amy of its employees by statute, except for the acts and the
exercise of anthority and power that is required of and vested in the Board of Direcrors or the

Industrial Commission. R.C. 4121.121B(1).

The Administrator's functions inclade, among other duties, employing, directing, and
supervising all BWC employees required in connection with the starutory duties of BWC;
reorganizing the work of the sections, departments, and offices of BWC to achieve the most
efficient performance of its fimetions. R.C. 4121.12{(B)(2) and (3). The Adminiswator may
enter into contraets for and purchase supplies, services, materials, and equipment, and
coustruction of improvements on any buildings under the control of BWC. R.C. 4121.121(BX8}
and (9).

- With zespect to the Board, the Administrator i required 10 prapare and submit specified
nformation fo the Board, inchiding information related to rules for classifications of occupations
or industries, premium rates and contributions, and rating, rate revisions, and merit ratng,
R.C. 4121.121(BYS). The Administrator is requited to prepare and submit an annual budget to
the Board for approval. R.C. 4121.121(B)10).

From a review of Am. Sub. H.B. 100, it appears that some of the most significant
differences between the former Oversight Commission and the newly created Board involve the
BWC administrative and investment policies. Formerly, the Administrator was smpowered to
cstablish the overall administrative policy for the BWC in the performance of its stautorily
mandated duties, As 4 result of the amendments, the authority to establish the overall
administrative policy of the BWC now resides with the Board, R.C. 4121.12(F¥1). Another
significant change involves the compensation paid to the officials. Meambers of the Oversight
Commission received no more than eighteen thousand dollars each year for service on the
Commission; members of the Board receive no more than sixty thousand dollars eack year for

service on the Board and its conunittses. R.C. 4121120
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Prior to the amendments in Am. Sub. H.B. 100, the Administrator was also empowered to
exercise his or her investment powers in accordance with the investment “objectives, policies,
and criteria established by the” Oversight Comumission. As a result of the amendments, the
Administrator is empowered to exexcise his or her investment powers in sccordance with the
“investment policy approved by” the Board. R.C. 412L121(BX7).

Within Obio’s Fthics Law are restrictions on state officials and employees, including
those serving on state boards and commissions, representing clients before staie agencies. R.C.

102.04(A) provides:

Except as provided in division (D) of this section, no person elected or appointed
to an office of . . . {any] board . . . of the state, excluding the courts, . . shall
receive or agree {o receive dizectly or indirectly compensation other than from the
agency with which he serves for any service rendered or to be rendered by him
parscnally in any case, proceeding, application, or other mater that is before the
gengral assembly or any department, division, instintion, mstrumentality, board,
comumission, or burean of the state, excluding the courts.

A member of the Board is “appointed 1o an office” of a board of the state, subject to R.C,
102.04(A). See R.C. 4121.12(F) (before “entering upon the duties of office” a Board member
shall take an outh of office and file a required bond with the Secretary of State) and (H) Gif any
member of the Board is convicied of or pleads guilty o certain criminal violations, his or her
“office” shall be deemed vacant).

“Compensation” is defined as “money, thing of value, or finencial benefit” R.C.
102.01(A). A member of the Board will receive compensation of $2500 per month for each
month in which the member attends one or more meetings of the Board, and an sdditional $2500
per month for any month in which the member attends one or more meetings of any cornmittee
of the Board on which he or she serves, not o exceed $60,000 annually. R.C. 4121.12(D). R.C
102.04(A) prohibits any Board member from receiving any additional money, thing of value, or
financial benefit for any services he or she renders personally on any case, proceeding, or other
matter before any state entity. The salary, payments, and partnership distributions an attorney
receives from his or her clients or law firm fall within the definition of compensation. See Ohio
Ethics Commission Advisory Opinion No. 92-006.

“Rendering of services” includes performing any services such as representing, advising,
or consulting with 4 client or employer. Adv. Op. No, 75-006. For example, an attorney who,
on behalf of a client, is preparing pleadings and other documents to be filed with g public
agency, negotiating or disenssing matters with agency personnel or contractors, or appearing at
agency meeting or hearing is rendering services for the client. Adv. Op. No. 87-009.
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A case, proceeding, applicadon, or other matter is “before” a state agency when it is
“being considered by, decided by, or in the presence of or under the official purview of”* the gtare
agency. Adv. Op. No. 76-009. See also Adv. Ops. No. 75-006 and 92-006. Notably, the
prohibition of R.C. 102.04(A) applies whenever the matter on which the state official ig
providing services is before a state agency, not merely when the affected public official is
actually appearing before the agency. Adv. Op. No. 75-025. In other words, R.C. 102.04(A)
prohibits the state official from personally rendering any services on a matter that is being
considered or adjudicated by any state agency, even if the official does not personally appear
before the agency on behalf of his or her client, Adv. Op. No. 92-006.

A Hon to Board Mem

Except as provided in R.C. 102.04D), discussed below, R.C. 102.04(A} prohibits any
member of the Board from accepting compensation, from 2 client, law firm, or any other person,
for any personal services he or she is rendering on matters before the Board, BWC, the Industrial
Commission, or any other state department, board, commission, agency, or other instrumentality.
This restriction applies regardless of the subject matter on which the official is providing
services. For example, the restriction applies to a Board member representing clents on
workers’ compensation matters that are before BWC or the Industrial Commission, but also
applies 1w a Board member representing clients on utility matters before the Public Utilities
Comnmission of Ohio or taxation matters before the Board of Tax Appeals.?

Exception—R.C. 102.04(D)

R.C. 102.04(D) provides a broad exception to this prohibition. The exception would
apply 10 & member of the Board, as a public official appointed o 2 non-elective office, if the
Board member can meet two requirements:

(1} The agency . . . before which the matter that mvolves the vendering of his
services is pending, is an agency other than the one with which he serves,

(2} Prior to rendering the personal services . . ., he files a statement with the
appropriate ethics commission, with the public agency with which he
serves, and with the public agency before which the matter is pending.

Along with his or her name and address, and the addresses of the rwo public agencies involved,
the filer must disclose 2 brief description of the pending matter and of the personal services that
he or she will render on the matter. R.C. 102.04(D)2).

PR.C. 102.04(A) does not generally prohibit 2 Board member's law firm from receiving compensation for rendering
seyvicas for clients before the Board, BWC, or other state sgencies, Adv. Op. No, 92-008.




ST-8-07  12:¥em  From-OHIG ETHICR 614~458-8368 7373 PUB/T4 Fegil

Candace M. Jones
July 30, 20647
Page 7

To protect against the potential misuse of influence, the filer is also required to declare,
on the annual statement, that he or she will disqualify himself or herself from participating, as &
public official, in any matter involving an official or emplayee of the agency before which the
matler is pending. Id. The person must disqualify himself or herself for two years from the date
of the most recently filed statement. I3, R.C. 102.04(E) emphasizes the requirement that any
public official who files the statement required to meet this exception shall disqualify himself or
herself from those matiers described on the statement.

An antorney who represents employees or employers on workers’ COmpensation matters
is providing personal services on matters before BWC, the Industial Commission, or the courts.
R.C. 102.04(A) prohibits members of the Board from providing personal services on matiers
before any state agency. The exception in R.C. 102.04(D) can apply when the Board member is
providing personal services on matters before any agency “other than™ the one with which he or

she serves,

Application of E i

Two separate statates establish the Board and BWC. R.C. 4121.12 (Board) and 4121.121
(BWC). While the Board is “connected” with and has considerable authority over BWC, the
members of the Board are neither officers nor employees of BWC.? The Board is connected
with and has a regulatory role over BWC and the BWC Administrater. The Board reviews, with
either its full or partial membership, the performance of the Administraror, and shares its review
with the Governor. While the two agencies have significant overlapping autherity, the enabling
satutes for the Board and BWC reveal two separate public entities. The Board has no authority
related 10 administration or adjudication on specific workers’ compensation claims, R.C.
4123.5111. Appeals of claims decisions made by BWC go to afther BWC Hearing Officers or
the Industrial Commission rather than to the Board. R.C. 4123.511(B)»()). Appesals of Industrial
Commission orders shall be filed with the Court of Commonr Pleas in the county with jurisdiction

over the claim. R.C.4123.512.

Therefore, 2 person who is an attoruey representing employees or employers on workers'
compensation matters is representing his or her clients on matters that are before BWC, and may
be before the Industrial Commission or the courts. However, those matters are not before the
Board, For that reasom, an attorney who serves on the Board can meet the first requirement in

the R.C. 102.04(D) exception,

}R.C. 2921.42(A)(4) prohibiss a public official from heving an intersst in A public coneract entered nto by or for the
use of any public agency with which he or she is “conneciad.” Thersfore, while the Board snd BWC are not the
sams agency for purposes of R.C. 102.04, ctber provisions of the law will limit the privata activities of Boasd
members that directly invelva the Board or BWC, Because this issue is not presented in the question answered, it

wili not be discussed further in tis opinicn.
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[ order 1o meet the full exception, the Board member must file the statement described
in R.C. 102.04(D), describing the matters on which he or she is performing personal services
before another state agency. If the Board member is an attorney who receives compensarion 1o
fepresent clients on more than one case before another state agency, he or she is not required to
file a statement describing each of the cases. Adv. Op. No. §3-010. As long as the Board
member files an annual statement disclosing that he or she is receiving compensation for
personsl services on matters before the other agency, the Board member has met the requirement

in R.C. 102.04(D)(2). Id.

The final requirement that the Board mermber must meet is disqualification. The Board
member rmust disqualify himself or herself, ss & public official, from participating in auy matters
that affect any official or employee of the other agency. In other words, if & Board member
receives compensation o represent clients on marters before BWC, he or she would be required
to disqualify himself or berself from any mamers before the Board thar directly affect an
ndividual official or emplovee of the BWC.

The Board member is not required to withdraw from matters that affect BWC as a whale,
or classes of BWC employees. Adv. Op. No. 89-006. However, if any matter before the Board
were to affect the interests of an individual BWC official or employee, the Board member would
be required to comply with the disqualification statement.

One circumstance where disqualification would be required, taken from the duties of the
Board, is the required annual meeting with the Govemor to discuss the Administrator’s
performance of the dutes specified by stamite. R.C. 4121.12(FX15). The Governor is the
appointing authority for the Administrator. R.C. 4121.12(I) provides that, for purposes of the
open meetings law (R.C. 121.22(G)(1)), the meeting “shall be considered a meeting regarding
the employment of the Administrator.” A meeting that involves his or her employment and
tequires a discussion of the past year's job performance is a marer that directly affects the
Administrator’s individual interests and, therefore, presents significant potential for conflict for a
Board member who represents clients on BWC martars. For that reason, in order o comply with
the exception in R.C. 102.04(D), a Board member who receives compensation 10 perform
personal services on matters before BWC will be required to withdraw from any discussion,
deliberation, recommendation, rendering of advice, or other activities in preparation for the
meeting described in R.C. 4121.12(F)(15) and from participating in the meeting itself.

Substantial and : Inflien C. 102.03
R.C. 102.03(D) and (E) provide:
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(D)  No public official or employee shall use or authorize the use of the
authority or influence of office or employment to secure anything of value
or the promise or offer of anything of value that is of such a character s to
mapifest 4 substantial and improper influence upon the public official or
employee with respect to that person’s duties,

(By  No public official or employee shall soficit or #ccept anything of value
that is of such a character as to manifest a substandal and improper
influence upon the public official or employee with respect to that
person’s duties.

A mermber of the Board is a public official subject 1o these restrictions. R.C. 102.01(8} and (9.
The term “thing of value” includes money and every other thing of value. Compensation
received from outside employment or service is considered a thing of value. Adv. Op. No.
96-004. In addition, the beneficial or detrimental economic impact of a decision by 2 public
eatity is a thing of value for purposes of R.C. 102.03. Adv. Ops. No. 85-012, 90-002 and

20-012.

In some cases, R.C. 102.03(D)) and (B) prohibit a person from serving in a public position
because there is a significant conflict between the public duties he ot she would be required to
perform and his or her private interest. When a public official is engaged in compensated
employment, the compensation he or she receives could manifest a substantial and improper
influence on him or her if matters before the public agency would definitely and directly affect
his or her outside employer. Adv. Op. No. 2007-01. A public official who is an attorney in
private practice is prohibited from soliciting, or using his or her position to secure, anything of
substantial value for his or her law firm, law parmers, or clients he or she is representing. Adv.
Op. No. 90-008. In these situations, the official’s objectivity and independence of judgment can
be impaired because of the definite and direct benefit or detsiment to his or her outsids employer,
buginess parmers, or client. Id.

In the situation you have described, R.C. 102.03(D) and (E) would prohibit any attornay
serving as a member of the Board from participating in matters before the Board that have 3
defimite and direct affect on the Board member, his or her law firm, and clieats he or she is
representing. He or she is prohibited from soliciting, or using the Board position to secure, a
favorable decision or action by Board officials or employees on matters that directly affect these
parties, He or she is required 1o withdraw from participating in, in any manner, in matters
relating his or her law firm, partners, or clients that arise hefors the Board.

However, when the General Assembly configured the composition of the Board, it
specifically required that members of the Board represent the interests of employers and
employees regulated by BWC or the Board. These representativas, in many cases, have current
ties to regulated parties.




07-30-07  i2:38om  Frome0HIQ ETHICIR §14-466-8508 T=33 UM Fegsz

Candace M. Jonas
July 30, 2007
Pags 10

In similar simations, the Commission has concluded that, when the General Assembly
mandares that a public board shall include individuals who are regulated by the board, or have
other connections with regulated parties, it has legislatively determined that some members of
the bosrd must be directly knowledgeable about the area under regulation in order o effectively
govern. Adv. Op. No. 92-009. The need for this expertss counterbalances the conflicts of
interest the board member will face when issues before the Board generally affect the regulated
¢lass of individuals he or she represents. Id. However, the potential for conflicts of interest is
ever present and remains subject 1o scrutiny under the Ethics Law.

In these circumstances, while the law does not prohibit the individuals from serving on
regulatory boards, R.C. 102.03 (D) and (B) and other satutes under the Commission’s
Jurisdicdon prohibit board members from voting, discussing, or otherwise using the authiority or
influence of their official position, formally or informally, with regard to martters that would
result in a definite and direct substantial gain or benefit to the board member, his or her family
member and business associates, ar clients he or she is represeating. Adv. Op. No. 90-008 and
90-009. The law does not prohibit the board members from participating in general matters that
affect all or a sigoificant part of the regulated community. Id. However, where a matter before
the board would ouly affect the board merber, his or her basiness associares, or parties he or she
tepresents, or divectly affect them in a unique or differential manner than other regulated parties,

the board member is prohibited from participating in the matrer. .

Additional issues will be reised under the Bthics Law and related starutes for a Board
member who is an attorney representing emplovers or injured employees, if the Board member
experiences an unusual increase in his or her legal business because of hig or her merobership on
the Board. The Ethics Law prohibits a member of the Board who is an attorney representing
employers or injured employees from using his or her position in any way to influence the
Administrator or staff of BWC with respect to specific claims or other masters that affact his or
her clients, or using or advertising his or her Board membership in order to secare clients. Adv,
Op. 96-004. Board members who are attorneys representing employers or injured employees
should be acutely aware that the public may perceive that they or their clients are receiving
undue advanages solely becanse of their membership of the Board. While this public perception
does not present 4 violation of the law, all Board members should be aware of it. Members of
the Board who are anorneys representing clients before BWC should also consult the Rules of
Professicnial Conduct and their application by the Board of Commissioners on Grievances and

Discipline of the Ohio Supreme Court on these issues.

Therefore, R.C. 102.03(D) and (E) do not prohibir attoraeys representing employers and
employees on workers® compensation matters from serving on the Board. However, R.C.
102.03(3) and (E} prohibit the Board members from participating in maters where they, their
law firms or parmers, or clients they represent, will be affected in a way that i unique or
differential from the way the marer affects all ather similarly sitvated employers or employess.
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onfidential Inf on—R.C. 102.03
Division (B) of Section 102.03 of the Revised Code provides:

No present or former public official or employee shall disclose or use, without
appropriate authorization, any information acquired by him in the course of his
official duties which is confidential because of stanutory provisions, or which has
been clearly designated to him 8s confidential when such confidential designation
is warranted because of the status of the proceedings or the circumstances under
which the information was received and preserving its confidentiality is necessary
1o the proper conduct of government business.

R.C. 102,03 (B) prohibits a Board member, from disclosing or using, without proper
authorization, informstion acquired in the course of his or her official duties that aither is
confidential by statutory provision or has been clearly designated as confidential when such
designation is warranted and necessary for the proper conduct of governrnent business. It is
important Yo note that no time limit exists for this prohibition and it is effective during Board
service and after the Board member leaves office. See Adv. Ops. No. 81-002 and 88-003.

er Matiers

As noted above, while the Board and BWC are two separate entities, the Board has
regulstory authority over BWC. Further, because of the significant links between the Board and
BWC, and the scope of the Board's suthority (e.g. setting administrative policy for the Board), a
member of the Board is subject to additional limits regarding his or her ontside relationships with
companies that are doing business with BWC, even if the companies are not doing business
directly with the Board. While your question does not specifically involve these kinds of outside
relationships, all of the Board member should be aware of the pitfalls that cau arise from dual
relationships, and that service on the Board may limit their outside business and investment
activities. Members of the Board are encouraged to contact the Commission for further guidance

on these issues.

For example, the public contract law would prohibit a member of the Board from having
an interest in a conmact entered into by the Board or BWC. R.C. 2921.42(A)(4) prohibits a
public official from having an interest in a public contract that is “enterad into by or for the

use of the . . . governmental ageacy . . . with which he is connected” (Emphasis added.)

To be "connected” with an agency is to be relared to, or associated with, that entity, Adv. Op.
No, §7-002.

A member of the Board would be “connected” with both the Board and BWC. (R.C.
102.04 does not use the phrase “with which he is connected” and thus requires a different
staratory interpretation.) R.C. 2921.42(AX1) would also prohibit a member of the Board from
authorizing or using his or her position (o secure & public contract, which woald include a BWC
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contract, if the Board member, 2 family member, or a business associate would have an interest
in the contract.

The Commission also notes that, as reflected in protections contained in the Ethics Law
and BWC suatumes, the public expects that the Administrator and staff of BWC who process
employees’ claims must treat all claimants fairly. BWC personnel camnot give preferential
treatment to the employer or employee clients of any member of the Board of Directors. R.C.

4121.122(A) and (C) also reiterate this responsibility:

(A)  The administrator of workers’ compensation, for employees of the bureay
of workers’ compensation . . . may discipline, suspend, demote or
discharge any employee for misfeasance, malfessance. or nonfeasance,
In the case of any deputy administrator, or of any ernployee assipned 10
the investigation or determination of claims, and [sic] finding of the
administrator . . . that such person is not efficient, impartial, or judicious,
if supported by any evidence and not promoted by personal, political,
racial, or religious discrimination shall be accepted as a fact justifying the
action taken by the administrator.

(C)  The administrator . . . shall . . . adopt rules setring forth procedures
designed to eliminate outside influence on burean . . . employees, produce
an impartial workers’ compensation claims handling process, and avoid
favoritism in the tlaima bandling process.

As explained more fully above, an attomey who represents employers or injured
employees in workers’ compensation matters is prohibited from serving on the Board unigss he
or she: (1) files the statement described in K.C. 102,04(D); and (2) is able to withdraw from
matters before the Board thar directly affect any official or employee of BWC. For example, the
Board member would be prohibited from participating, in any manner, in the Board's sssessment
of the performance of the Administrator.

Any Board member is prohibited from using his or her position i any fashion to
influence the BWC Administrator or staff on matters that directly affect his or her cleats. If a
Board member who s an attorney representing employers or injured employees experiences 4n
unusual increase in his or her legal business because of his or her membership on the Board,
additional questions under the Ethics Law may be raised. Nowwithstanding these questions,
Board members who are also attomeys representing ernployers or injured employees need to be
acutely aware that the public may perceive that they or their clients are receiving ondue
advanages solely becanse of membership on the Board,
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The Oe Ethics Commission approved this informal advisory opinion at its meeting on
Tuly 26, 2007. The opinion is based on the fucts presented. It is Hmited to questions arising under
Chapter 102. and Sections 2921.42 and 292143 of the Revised Code aand does not purport to
interpret other laws or rules. If you have any guestions or desire additional information, please feel

free to contact this Office again.

Sincerely,

- ’ er A, Hardin
Chief Advisory Attorney

oo Members of the Comission
David E. Freel, Executive Director, Ohio Ethics Commission
Kent Markus, Chief Counsel for Governor Ted Strickland
Marsha P. Ryan, Administrator, Burean of Workers® Compensation




R.C. 102,040 STATEMENT

equired by the Ohio Ethics Law under Section 102,040 of the Revised Code

% Name of Public Official or Employee: ) - o )
Home Address: i

2 Name of your Public Agency: o R
Agency Address:

3. Name of Public Agency before which the matter is pending or with which business is to be conducted
(note that the exception provided by R.C. 102.04(D) does not extend to matters pending before your
own agency or business to be conducted with your own agencyy:

Agency Address: A_ )

4, Brief description of the pending matter and of the personal services to be rendered before the agency
listed in number 3, or brief description of the goods or services to be purchased by the ageney listed in
murtber 3 '

3. Declaration—I hereby disqualify myself for a period of two vears from any official participation as an
official or employee of

) T ( ngrzgy as listed in nwmnber 2)
in any matter involving any public official or employee of:
{Agency befare which matter 15 pending or with which business (s o be conducted 45 fisted in nomber 3y

Swgnature: _ o Dhates . _

NOTE: Copies of this statement must be filed with the public agencies designated in mumbers 2 and 3 abov

-
and with the Ohio Ethics Commission, § Fast Long Street, 107 Floor, Columbes, Ohio 432153

Ploase refer sny questions w the Ohio Eihics Commission—¢6 143 466. 7060
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September 18, 2009 Workers' Comosnaation

Fames A. Barnes
Chief Legal Officer and General Counsel

Ohio Bureau of Workers™ Compensation
30 West Spring Street, 10™ Floor
Columbus, Ohio 43215-2940

Dear Mr. Barnes:

On July 17, 2009, the Ohio Ethics Commission received your letter requesting an
advisory opinion on bebalf of James Hummel, a2 member of the Burcau of Workers®
Compensation (BWC) Board of Directors (Board). You have asked whether the Fthics Law and
related statutes prohibit the Board member from doing business with RiskControl 360. a
company affiliated with a Managed Care Organization (MCO) that participates in BWC’s Health
Partnership Program (HPP).

Brief Answer

As explained more fully below, the BWC Board member is not prohibited from doing
business with a company affiliated with an MCO that participates in BWC's HPP. provided that
neither the Board member nor his company would have an interest in BWC’s contract with the
MCO. Furthermore, the Board member would not be prohibited from participating in matters
that would affect the MCO, unless those matters would also definitely and directly affect his
private employer or RiskControl 360.

Facts

In your letter. you explained that the Board member is the Vice President of Human
Resources for Lauren International, a manufacturer that employs more than 500 people in Ohio.
The Board member’s responsibilities include safety and workers’ compensation related fssues.
The Board member is also the Vice President of Lauren Innovations, a subsidiary of Lauren
International that provides corporate applications and resources for health, wellness. safety and
preparedness products and services.  Lauren Innovations offers a software product called
NaviGate. The Board member receives a monetary bonus from the percentage of sales of the
NaviGate software.

Promoting Ethics in Public Service for Oltio since 1974
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RiskControl 360, which provides risk management and safety consulting services to self-
insured and state-fund employers, wants to offer the NaviGale software to its clients.
RiskControt 360 is a sister company to CareWorks of Ohio Lid., an MCO that does business
with BWC. RiskControl 360 and CareWorks are two separate but affiliated legal entities under
the CareWorks Family of Companies.

Public Contract Restrictions-—R.C. 2921.42(A)(1), (A¥3), and (A)(4)

Because BWC’s acquisition of services from a MCO is a public contract, it must be
determined whether your question raises issues under the public contract law. R.C.
2921 A2(AX 1), (AXM3), and (AX4). R.C. 2921.42(I(1)a): Ohio Ethics Commission Advisory
Opinion No. 89-006. A BWC Board member is a “public official” subject to R.C. 2921 .42 which
provides that no public official shall knowiagly:

(1) Authorize, or employ the authority or influence of the public official’s
office to seeure authorization of any public contract in which the public
official, a member of the public official’s family, or any of the public
official’s business associates has an interest;

(3} During the public official’s term of office or within one year thereafter,
occupy any position of profit in the prosecution of a public contract
authorized by the public official or by a legislative body, commission, or
board of which the public official was a member at the time of authorization,
unless the comtract was let by competitive bidding to the lowest and best
hidder;

(4) Have an interest in the profits or benefits of a public contract entered into
by or for the use of the political subdivision or governmental agency or
instrumentality with which the public official is connected.

See R.C. 4121.12; Adv. Op. No. 93-002.

The restrictions in R.C. 2921 42(A)3) and (4) prohibit BWC Board member from profiting
from or having an interest in a coniract entered into by the BWC Board. However, it is the BWC
Administrator, rather than the Board, that is authorized to enter into contracts with MCOs, Third
Party Administrators, and other service providers. R.C. 4121.121(B). The MCO’s conract is with
BWC, rather than with the BWC Board. BWC and the BWC Board are two separate public
agencies. Because the BWC Board does not authorize, or enter into, contracts with MCOs, R.C
2921.42({A)(3) is not applicable to your question,
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While BWC and the BWC Board are not the same agency for purposes of R.C.
2921.42(AN3), there are numerous and significant links between them. R.C. 2921 42(A4)
prohibits a BWC Board member from having an interest in a contract entered into by any other
public entity to which he is “connected.” The word “connected” is not defined in R.C. 2921.42.
However, the Ethics Commission has noted, in Advisory Opinion No. §7-002, that “common
usage indicates that o be ‘connected with® something is to be related to. or associated with, that
entity.”

As described in R.C. 4121.12(F), the BWC Board has broad authority over the
investment and overall administrative policy of BWC.  Among other things. the Board is
empowered to: establish the overall administrative policy for BWC: review and evaluate the
progress of BWC in meeting its cost and quality objectives and complying with its statutory
objectives: review all independent financial audits of the BWC; adopt rules for employees of the
BWC 1o follow when investing in the investment class; provide advice and consent on
administrative rules, the duties and authority conferred on the Administrator, and the rules the
Administrator adopts for the HHP and qualified health plan; and meet with the Governor
anntally to discuss the Administrator’s performance of his or her statatorily prescribed duties.

Therefore. a BWC Board member is “connected” with BWC. See generally, Adv. Ops. No.
89-012 and 89-004. As a result, a BWC Board member is prohibited from having an interest in
public contracts entered into by or for the use of the BWC Board and by or for the use of BWC,
BW(Cs acquisition of a MCO’s services is a public confract entered into by and for the use of
BWC.

An “interest” that is prohibited under R.C. 2921.42 must he definite and direct in nature and
may be financial or fiduciary. As the vice president of human resources for Lauren International
and the vice-president for Lauren Innovations, the BWC Board member has a fiduciary and
financial interest in the contracts of both companies, Also, as an executive of Lauren International,
the Board member has an interest in the contracts of the company’s other subsidiaries.

Therefore, because of the Board member’s financial and fiduciary interest in the
company. R.C. 2921.42(A)4) would prohibit Lauren International or any of its subsidiaries from
selting goods or services to, or for the use of, the BWC Board or BWC. In the situation you have
described, neither the Board member nor his employer is doing business with RWC. Racher. it is
an MCO affilisted with a potential customer of the Board member's employer that is doing
business with BWC. The Ethics Law would not prohibit the Board member from doing business
with a company affiliated with an MCO, provided that neither the Board member nor his
employer would have a definite and direct interest in the MCO’s contract with BWC.

You have not provided any information that would suggest that either the Board member
or his company would have an interest in BWC’s contract with CareWorks. I neither the Board
member nor his company would have an interest in the contract, the Board member would not be
prohibited from doing business with RiskControl 360. However. the Board member would have
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a prohibited interest in the MCO’s contract with BWC if: (1) the Board member’s business with
RiskControt 360 is dependent upon or directly affected by CareWorks® contract with BWC: (23
RiskControl would use BWC funds obtained from or shared with CareWorks to pay for the
Board member’s company’s products or services; or (3} the Board member or his company
would otherwise profit from or provide any products or services under the MCO contract.  1f any
of these facis are present, the Board member should contact the Ethics Commission for a
determination of whether an exception to the public contract law can be met. See R.C.
2021420,

The Commission has held that a public official’s outside employer is his or her “business
associate.” Adv. Op. No. 89-008. R.C. 2921.42(A)(1} prohibits a public official from taking any
action, formaily or informally. fo secure authorization of any public contract in which the
official’s employer has a definite and direct interest. R.C. 2021.42(A)1) prohibits the Board
member from authorizing. or using his public position to secure authorization of, any public
contract in which he or his company has an interest. R.C. 2921 42(A)(1} is not limited te public
contracts entered into by the agency with which he serves,

‘The Board member is prohibited from using his position to secure any public contract in
which his business associate has an interest. For example. the Board member is prohibited from
using his authority with the BWC Administrator or any other official or employee of the BWC
Board or BWC to secure a public contract for the MCO, if it would have a definite and direet
financial affect on his company, or its business relationship with RiskControl 360.

General Restrictions on Outside Employment or Business Activity

Even if he does not have a prohibited mterest in a public contract, the BWC Board
member will be governed by other provisions under the Ethics Law in connection with his
outside employment. The BWC Board member must adhere to general restrictions that apply to
all public officials and employees who engage in outside employment or business activitics. As
explained more fully in Ohio Ethics Commission Advisory Opinion No. 96-004, the Board member
is prohibited from: (1) selling goods or services to a party that is interested in matters before,
regulated by, or doing or seeking to do business with the BWC Board unless he is able to fully
withdraw from matters before the Board that affect his client or customer’: and (2) misusing the
authority or influence of his public position to secure contracts or clients for his private business.

‘A member of a public board can withdraw from matiers before the board, because it is the hoard itsell that is
empowered 0 make decisions,  Adv. Op. No. 2008-02 and 92-009. By contrast, an individual office holder who
does not serve on a governing board. and in whom decision-making power is vested by statute. cannot withdraw
from matters hefore his or her office in order 10 seek outside employment unless there is o specific statute that
enables his or her withdrawal. Adv. Ops. Ko, 2008-02 and 92-0609: R.C. 10904,
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Participating in Matters Affecting a Business Associate

A BWC Board member is a “public official” subject to R.C. 102.03(D)) and (E), which
provide:

(D) No public official or employee shall use or authorize the use of the
authority or influence of office or employment to secure anything of value
or the promise or oifer of anything of value that is of such a character as to
manifest a substantial and improper influence upon the public official or
employee with respect to that person’s duties.

(E)  No public official or employee shall solicit or accept anything of value
that is of such a character as to manifest a substantial and improper
influence upon the public official or employee with respect to that
person’s duties.

See R.C. 4121.12; Adv. Op. No. 93-002. The term “anything of value” is defined to include
money and every other thing of value. R.C. 1.03: 102.03(G). Payments for services, awards of
contracts, and review of vendor work that affects payments are all things of value. In addition,
the beneficial or detrimental economic impact of a decision by a public decision-making body is
a thing of value. Adv. Ops. No. 85-012, 90-002, and 90-012.

A thing of value manifests a “substantial and improper influence” on a public official if it
counld impair the official’s objectivity and independence of judgment with respect to his public
duties.”  Adv. Ops. No, 91-010 and 95-001. The Commission has stated that voting on,
recommending, deliberating upoa, discussing, lobbying, or taking any other formal or informal
action within the scope of a public official’s public anthority is “use of,” or “authorization of the
use of” the authority or influence of a public official’s office. Adv. Op. No. 88-005.

The Commission has held that a public official’s objectivity and independence of judgment
will be impaired if he, his business associate, or another party with which the official has a close,
tamilial. financial. or fiduciary relationship receives anything of value as a result of decisions before
his public agency. Adv. Ops. No. §88-005; 90-012; 2007-01; and 2008-02. The Commission has
also explained that an official would be subject to an inherent conflict of interest that could impair
his objectivity and independence of judgment in carrying out his official decistons and
responsibilities if he were to consider or act upon a matter in which his busisess associate has an
interest, including matters in which his associate has provided services, such as consultation or
advice. Adv. Op. No. 90-008.

© A thing of value is “of such a character as to manifest a substantial and inproper influence” on a public official or
employee if it conld impair the official’s or emplovee's oblectivity and independence of judgment with respeet o his
public duties. Adv. Ops, No, 76-003, 21-010 and 95-001. The Comnission has explained that it is unnecessary that
the thing of value actoally has a substantial and mproper influence on the official or employee provided that ic is of
such a character that it could have such influence. 4l
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R.C.102.03(Dy and (E) prohibit the BWC Board member from soliciting or using his
position Lo secure any benefit for his company or its clients. Adv. Ops. No. 83-007 and 93-014. He
is prohibited from participating in any matier which would definitely and directly affect his own or
his company’s or client’s interests. For example, the Board member would be prohibited from
participating in the consideration of, voting on, or discussing matters that would affect CareWorks,
if those matters would also definitely and directly affect his private employer or RiskControl 360,
He would be prohibited from using his unique access to his fellow Board members, the BWC
Admmistrator, or other BWC or BWC Board officials or employees to secure contracts or favorable
decisions for his company or his company’s clients.

R.C. 102.03(D) would also prohibit the BWC Board member from: (a) using public
time, facilities, personnel, or resources in conducting his private business, including using public
equipment to conduct demonstrations for cliems; (b) using his official title or identification on
private business cards or other written materials:” {¢) using his relationship with other public
officials and employees to secure a favorable decision or action by the other officials or
employees regarding his private interests or the interests of his business; (d) discussing,
deliberating, or voting on any matter involving his or his business’s private interests: ()
receiving compensation for providing services rendered on projects that ke has recommended in
his official capacity; (f) participating in decisions or recommendations regarding his business’s
competitors; and (g) using his public position or authority in any other way to secure a benefit
for himsell or his business. Adv. Op. No. 96-004.

Other Matters

‘The BWC Board member should also be aware of the “Revoiving Door” statute, R.C.
102.03(A)(1). which prohibits him from representing any person, before any public agency. on
matters in which he personally participated during his Board service. The restriction applies o
the Board member while he serves on the Board and for one vear thereafter. This section
prohibits the Board member from representing clients of his company before any public agency
on any matter in which he personally participated as 2 BWC Board member.

Further, R.C. 102.03(B) prohibits a public official from disclosing ar using confidential
nformation acquired in the performance of his public duties. The BWC Board member is
prohibited from disclosing or using any confidential information he acquired through his service
on the BWC Board, There is no time limit for this restriction. Adv. Op. No. 89-009,

' However, the Board member would not be profiibited from noting his public tile or office on muatersals intended
for general distribution, such as resumes or divectories, provided that the materials are oot prepared for the sole
purpoese of advocating or advancing his emnployer’s interests. Adv. Op. No. 2008.02.
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Finally, R.C. 102.03(C) prohibits a public official from participating within the scope of
his duties as a public official, except through ministerial functicns, in any license or rate-making
proceeding that directly affects the license or rates of any person, partnership, trust, business
trust, corporation, or association in which he or his immediate family owns or controls more than
five percent.

Conclusion

As explained more fully above, the BWC Board member is not prohibited from doing
business with a company affiliated with an MCO that participates in BWC’s HPP, provided that
neither the Board member nor his company would have an interest in BWC’s contract with the
MCO. Furthermore, the Board member would not be prohibited from participating in matters
that would affect the MCO, unless those matters would also definitely and directly affect his
private emplover or RiskCoentrol 360,

This staff advisory opinion represents the views of the undersigned, based on the facts
presented and the precedent of the Ethics Commission. It is limited to questions arising under
Chapter 102, and Sections 2921.42 and 2921.43 of the Revised Code. and does not purport 1o
interpret other laws or rules. If you have any further questions or desire additional information.
please contact this Office again,

Sincerely,
j f;\': .
“’3 7 . o : Ew\% ¢
E ,f{;'{-"éwg/'i’i/ i ;‘f ; j M?‘V J\"\
A

Karen R, King Ry
Staff Advisory Attorney

Enclosure: Advisory Opinion No. 96-004
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Board of Directors
Ohio Bureau of Workers’ Compensation

Oversight Process Guidelines

Introduction

In order for the Board to fulfill its fiduciary responsibilities regarding oversight of the Bureau of
Workers” Compensation (BWC), it must receive accurate and reliable information from the
Administrator and BWC staff. Further, the Board must do its part in promoting the provision of
quality information by making sure that measures are in place to ensure, to the extent practicable,
that it is receiving the best information available. The legal precedent applicable to corporate
boards in the private sector is exemplified by the holding of the Delaware Chancery Court in the
Caremark case, which suggests that, in order to properly discharge its oversight responsibilities,
the Board should take appropriate steps to ensure, to the extent practicable, the quality of the
information received regarding the entity.’

A related responsibility of the BWC, as an Ohio state governmental agency, is to develop,
implement, and enforce policies and procedures that prevent or reduce the risk of wrongful acts
and omissions by its officers and employees."

Ohio Law

As the board of a governmental agency, the BWC Board does not have the same control over the
entity it governs that, for example, the board of directors of a private corporation would have
with respect to the entity. Ohio law provides for the Office of Inspector General, whose statutory
responsibility is to conduct investigations into matters involving any Ohio state governmental
agency or official.” Further, Ohio law provides for a Deputy Inspector General to be assigned to
the BWC, one of only two Ohio state government agencies to which such an assignment has
been mandated by law.”™ The Inspector General may not be permitted to share information with
the Board or the Administrator with respect to investigations that are ongoing or in process;
however, the Inspector General is required to (a) consult with state agencies and advise them in
developing, implementing, and enforcing policies and procedures that will prevent or reduce the
risk of wrongful acts and omissions by their state officers or state employees; and (b) after
detecting a wrongful act or omission, review and evaluate the relevant policies and procedures of
the state agency in which the wrongful act or omission occurred, and advise the state agency as
to any changes that should be made in its policies and procedures so as to prevent recurrences of
similar wrongful acts or omissions.”

Information learned by the Inspector General in the course of investigations involving the BWC
may be relevant to the Board in fulfilling its oversight responsibility. In this connection, it has
been suggested that an informal arrangement be made with the Inspector General that provides
for the sharing of relevant information with the Board Chair as the Inspector General may deem
appropriate (see “Additional Reporting Procedures — Office of the Inspector General,” below).
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The purpose of these Oversight Process Guidelines is to summarize the measures that the BWC
Board has put in place to promote the provision of quality information to the Board and to
identify the processes that are in place which are not within the Board’s control but which are
designed to prevent or reduce the risk of wrongful acts and omissions by BWC officers or
employees.

Board and Committee Structure and Meetings

The recent steps that the new Board has taken in furtherance of its oversight responsibilities
include:

* The Board and its standing statutory Committees, being the Actuarial, Audit and
Investment Committees, shall meet monthly..

o The Administrator shall attend each Board meeting and those specific Committee
meetings as requested by the Board Chair or the appropriate Committee Chair.

o The BWC staff appropriate for the matters scheduled for discussion shall be available
to be present at and/or participate in meetings of the Board and its Committees at the
request of the Board Chair or the appropriate Committee Chair to the Administrator.

o The Chief Legal Officer of the BWC and a representative of the Attorney General’s
office shall attend each Board meeting and those specific Committee meetings as
requested by the Board Chair or the appropriate Committee Chair.

® Charters for each of the standing statutory Committees of the Board, setting forth the
specific responsibilities of each Committee, have been prepared, discussed and adopted
by each Committee and ratified by the Board.

¢ The Board has formed a Governance Committee, the responsibilities of which include:
advising the Board Chair as to the utilization of best practices in corporate govemnance,
the retention of fiduciary counsel to the Board; and the coordination with the
Administrator of educational sessions for the new Board members as to the workings and
administration of the BWC and their fiduciary responsibilities as members of the BWC
Board.

* Independent fiduciary counsel to the Board has been appointed and reports to the Board
Chair and the Governance Committee. Fiduciary counsel was requested to make and has
made a presentation to the Board regarding the fiductary duties of Board members.
Fiduciary counsel is available to address matters relative to the fiduciary duties of the
Board and its members at the direction of the Board Chair and/or the Governance
Committee.
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BWC Internal Compliance Resources and Procedures

Internal Auditor. The BWC has an Internal Audit Division headed by the Internal Auditor. The
Internal Auditor reports to the Administrator on a weekly basis and at least monthly to the
Board's Audit Committee.

Ethics Officer. There is an Ethics Officer for the BWC. The Ethics Officer is responsible for
educating staff members regarding ethics issues to ensure compliance with the BWC FEthics
Policy. The BWC Code of Ethics and Gift Acceptance Policy are contained in the BWC
Employee Handbook. Further, there is an email address monitored by the Ethics Officer to which
BWC employees can send questions and receive responses regarding ethics matters
(EthicsdBWC@bwe.state.oh.us).  The Ethics Officer, with support from the BWC Legal
Division, also responds to ethics questions posed by staff members and is also BWC's liaison
with the Governor's Office on ethics issues.

Complaint Process; Deputy Inspector General. There is a process within the Bureau for the
receipt, handling and investigation of employee complaints of suspected wrongdoing as well as
complaints from persons outside the BWC. This process and the follow-up on complaints
received are supervised by the Deputy Inspector General dedicated to the BWC who reports
directly to the Inspector General,

Coordination. The Internal Auditor, Ethics Officer and Deputy Inspector General share
information and coordinate activities as appropriate. The Ethics Officer also leads the BWC
Special Investigations Unit,” which has regular communication with the onsite Deputy Inspector
General.

Additional Reporting Procedures

QOffice of the Inspector General

Fiduciary counsel to the Board was requested to review the statutory powers of the office of the
IG and determine whether and to what extent the office of the IG has preempted the Board’s
responsibility with respect to investigations regarding wrongdoing within the BWC. The Ohio
legislature has established an office of deputy [G which is given specific investigative powers by
statute with respect to allegations of wrongdoing at the BWC. In that connection, counsel also
advised that the duties of the Board are to cooperate with the deputy 1G with respect to any such
investigation. Counsel further noted that Ohio law is silent with respect to the specific
responsibility of the BWC Board to establish, maintain and oversee a proactive investigative
program, independent of the Administrator or the deputy [G, targeted to internal wrongdoing.

Accordingly, in keeping with the Board’s oversight responsibilities, the Board Chair shall
periodically contact the IG to invite sharing of information regarding IG investigations relative to
the BWC. It was acknowledged in this connection that, in some cases, the IG may not be able to
share information due to the confidentiality and other constraints imposed by statute on the IG’s
office.
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Audit Committee

The Audit Committee Charter provides that the Audit Committee “Will serve as the primary
liaison for the BWC Board and provide a forum for handling of matters related to audits,
examinations, investigations or inquiries of the Auditor of State and other appropriate State or
Federal Agencies.” (Charter at Jtem 3.) Accordingly, the Audit Committee is the arm of the
Board that has the formal responsibility of interacting, on behalf of the Board, with the Auditor
of State and other agencies or within the Ohio and federal governmental systems.

In the event there is an internal BWC investigation which is not referred to the deputy 1G, and
the Administrator has determined that there is no need for confidentiality with respect to such
matter, the Audit Committee may be informed of such matter at a regular meeting. If there is a
need for confidentiality, as determined by the Administrator, in consultation with the Board
Chair, the Audit Chair shall be informed of such matter, and the Audit Chair shall determine
whether and when it would be appropriate to inform others on the Board. The policy underlying
this procedure is that, in any such event, either the Board or the Board Chair and Audit Chair will
know what is occurring.

Procedures for Notification of Fmplovee Wrongdoing and/or Suspected Illegal Activity

The Govemor's office has distributed a memorandum dated October 11, 2007, regarding
procedures for all state agencies with respect to notification of employee wrongdoing and/or
suspected illegal activity, and that the BWC has incorporated the procedures set forth therein
within the BWC’s internal procedures.

Whistleblowing

Ohio Revised Code Section 124.341 provides for the procedures and responsibilities of all state
agency employees with respect to the reporting of wrongdoing, as well as the responsibilities of
supervisory personnel within state agencies with respect to whistleblowing occurrences,
including referral of the report to the appropriate authority and the protection of the
whistleblower.

"Stone v, Ritter, 911 A.2d 362 {(Del. 2006), citing In Re Caremark Int’t Inc. Derivative Litigation., 698 A.2d 959,
971 (Del. Ch. 1996)

" ORC Section 121.45 (A)

" ORC Section 121.42

Y ORC Section 121.52

" ORC Sections 121.42 (I} and (1)

T ORC Section 121.131
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OBWC Board of Directors
Actuarial Committee Charter

Purpose

The Actuarial Committee has been established to assist the Ohio Bureau of
Workers” Compensation Committee Board of Directors in fulfiliing its
responsibilities through:

* monitoring the actuarial soundness and financial condition of the funds
and reviewing rates, reserves and the level of net assets

* monitoring the integrity of the actuarial audit process

* monitoring compliance with legal and regulatory requirements

* monitoring the design and effectiveness of the actuarial studies

* confirming external actuarial consultants’ qualifications and independence

* reviewing any independent external actuarial work product

In order to constitute the will of the Board of Directors, Committee actions must
be ratified or adopted by the Board of Directors to become effective.

Membership

The Committee shall be composed of a minimum of five (5) members. One
member shall be the member of the Board who is an actuary. The Board, by
majority vote, shall appoint at least four additional members of the Board to serve
on the Actuarial Committee and may appoint additional members who are not
Board members, as the Board determines necessary. Bureau management
personnel cannot serve as a committee member.

The Chair and Vice Chair are designated by the Board, based on the
recommendation of the Board Chair. If the Board Chair is not a member of the
Committee, he/she shall be an ex-officio member. As an ex-officio member, the
Board chair shall not vote if his/her vote will create a tie.

The Committee Chair will be responsible for scheduling all meetings of the
Committee and providing the Committee with a written agenda for each meeting.
The Committee will have a staff liaison designated to assist it in carrying out its
duties.

Members of the Actuarial Committee serve at the pleasure of the Board and the

Board, by majority vote, may remove any member except the member of the
committee who is the actuary member of the Board.
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Meetings

The Committee shall meet at least nine (9) times annually. The Committee Chair
will provide a meeting report at the next subsequent Board meeting. Additional
meetings may be requested by the Committee Chair, 2 or more members of the
Committee, or the Chair of the Board.

A quorum shall consist of a majority of Committee members. Committee
meetings will be conducted according to Robert’s Rules of Order. All Directors are
encouraged to attend the Committee meetings.

The Committee will invite members of management, external actuarial firms,
internal actuarial staff and/or others to attend meetings and provide pertinent
information, as necessary.

Minutes for all meetings of the Committee will be prepared to document the
actions of the Committee’s in the discharge of its responsibilities.

Duties and Responsibilities

The Actuarial Committee shall be responsible for the following statutory
requirements:

T1/23/2009 1:31 PM

Recommend actuarial consultants for the Board to use for the
funds specified in Chapters 4121, 4123, 4127, and 4131 of the
Revised Code (RC 4121.129 (B}{(1))

Review the calculation of rate schedules prepared by the
actuarial consultants with whom the Board contracts (RC
4121.129 (B){(2))

Supervise, for the Board's consideration, the preparation of an
annual report of the actuarial valuation of the assets, liabilities
and funding requirements of the state insurance funds to be
submitted to the Workers' Compensation Council and the
Senate and the House. (RC 1421.125(C) and 4123.47)

Arrange for an actuarial analysis of any legislation expected to
have measurable financial impact on the system, within 60
days after introduction of the legislation. (RC 4121.125(C)(6)
and (7) and 4121.125(G)).

At least once every five (5) years, contract for an actuarial
investigation of experience of employers; mortality, service
and injury rate of employees; and payment of benefits in order
to update the assumptions on the annual actuarial report. (RC
4121.125(C){4) and RC 4121.125(F)

Review, and make recommendations to the Board, regarding
rate-making administrative code rules. (RC 4121.12(F){(13){a))



1. Coordinate with other Board Committees on issues of common interest.

2. At least annually, review this charter and submit any proposed changes
to the Governance Committee and to the Board for approval.

3. Create, by majority vote, a subcommittee consisting of one or more
Directors on the Committee. As appropriate, and in consultation with the
Chair, appoint other Board members to the subcommittee. The
subcommittee shall have a specific purpose. The subcommittee shall
keep minutes of its meetings. The subcommittee shali report to the
Committee. At any time, the Committee, by majority vote, may dissolve
the subcommittee.

4. Perform such other duties required by law or otherwise as are necessary
or appropriate to further the Committee’s purposes, or as the Board may
from time to time assign to the Committee.

Actuarial Committee Charter.doc

Draft 092607

Review & Approved 112107, Chuck Bryan, Chair
Revised 012408

Revised 092408

Annual Review and Revision 112108

Annual Review and Revision 112009
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OBWC Board of Directors
Audit Committee Charter

Purpose

The Audit Committee has been established to assist the Board of Directors of the
Ohio Bureau of Workers’ Compensation in fulfilling its fiduciary oversight
responsibilities through:

providing oversight of the integrity of financial reporting process;

ensuring compliance with legal and regulatory requirements;

monitoring the design and effectiveness of the system of internal control;
confirming external auditor’s qualifications and independence

reviewing performance of the internal audit function and independent
auditors

¢ & & & @

In order to constitute the will of the Board of Directors, Committee actions must
be ratified or adopted by the Board of Directors to become effective.

Membership

The Committee shall be composed of a minimum of five {5} members. One
member shall be the member of the Board who is a certified public accountant.
The Board, by majority vote, shall appoint at least four additional members of the
Board to serve on the Audit Committee and may appoint additional members,
who are not Board members, as the Board determines necessary. Bureau
management personnel cannot serve as a committee member,

The Chair and Vice Chair are designated by the Board, based on the
recommendation of the Board Chair. If the Board Chair is not a member of the
Committee, he/she shall be an ex-officic member. As an ex-officio member,
he/she shall not vote if his/her vote will create a tie vote.

The Committee Chair will be responsible for scheduling all meetings of the
Committee and providing the Committee with a written agenda for each meeting.
In the absence of the Committee Chair, the Committee Vice-Chair will assume the
Chair's responsibilities. The Committee will have a staff liaison designated to
assist it in carrying out its duties.

Members of the Audit Commitiee serve at the pleasure of the Board, and the

Board, by majority vote, may remove any member except the member of the
committee who is the certified public accountant member of the Board.
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Meetings

The Committee shall meet at least nine {9} times annually. The Committee chair
will provide a meeting report at the next subsequent Board meeting. The Board
grants the Committee authority to have additional meetings. Additional meetings
may be requested by the Committee Chair, 2 or more members of the Committee,
or the Chair of the Board.

A quorum shall consist of a majority of Committee members. Committee
meetings will be conducted according to Robert’s Rules of Order. Al Directors are
encouraged to attend the Committee meetings.

The Committee will invite members of management, external auditors, internal
auditors and/or others to attend meetings and provide pertinent information as
necessary.

Minutes for all meetings of the Committee will be prepared to document all
actions of the Committee in the discharge of its responsibilities.

Duties and responsibilities

1. The Audit Committee shall be responsible for the following statutory
requirements:

¢ Recommend to the Board an accounting firm to perform the annual
audit required under RC 4123.47. (RC 4121.129 (A}(1))

* Recommend an auditing firm for the Board to use when conducting
audits under RC 4121.125. (RC 4121.129 (A)(2))

* Review results of each annual audit and management review; if
problems exist, assess appropriate course of action to correct, and
develop action plan. (RC 4121.129 (A){3))

¢ Monitor implementation of any action plans created to correct problems
noted in each annual audit. (RC 4121.129 (A)(4))

* Review management’s biennial appropriation requests and recommend
approval to the Board. (RC 4121.121 (B){10).

* Review and recommend to the Board the proposed annual fiscal year
Administrative Cost budget prepared by management. Also, advise the
Board of any adjustments made to the proposed budget. (RC 4121.121
(BX10).

* Review all internal audit reports on a regular basis. (RC 4121.129{A)(5))
At least once every 10 years, have an independent auditor conduct a
fiduciary performance audit of BWC’s investment program, policies and
procedures. Provide a copy of audit to the Auditor of State. (RC
4121.125(1)
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* Provide input to the Board when the Administrator seeks the advice and
consent of the Board on the appointment and/or removal of the Chief of
Internal Audit. (RC 4121.125 (J})

2. Oversight of the integrity of the financial information reporting process:

a. Review with management and the external auditor significant
financial reporting issues and judgments made in connection with
the preparation of the financial statements.

b. Review with management and the external auditor the results of the
audit.

3. Serve as the primary liaison for Bureau of Workers'’ Compensation Board of
Directors and providing a forum for handling all matters related to audits,
examinations, investigations or inquiries of the Auditor of State and other
appropriate State or Federal agencies.

4. Develop an oversight process to assess the adequacy and effectiveness of
internal controls and provide the mechanisms for periodic assessment of
system of internal controls on an ongoing basis.

5. Oversee the assessment of internal administrative and accounting controls
by both the external independent financial statement auditor and internal
auditor.

6. Ensure the independence of the external auditor and approve all auditing,
other attestations services and pre-approve non-audit services performed
by the external auditor.

7. Review the internal financial statements upon the request of a committee
member or BWC staff.

8. Receive and review reports from management regarding the status of
appropriations bills.

9. At least annually, meet with General Counsel and Chief of Internal Audit to
review BWC Code of Ethics to ensure that it is adequate and up-to-date.
Report on review and recommended changes, if necessary, to the Board.

10.Retain and oversee consultants, experts, independent counsel, and
accountants to advise the Committee on any of its responsibilities.

11.Seek any information it requires from employees—all of whom are directed
to cooperate with the Committee’s requests, or the requests of internal or
external parties working for the Committee. These parties include, but are
not limited to internal auditors, all external auditors, consultants,
investigators and any other specialists working for the Committee.

12.The Audit Committee is responsible for strategic financial policies for
assuring the appropriate legal of net assets for the appropriate BWC funds,
including an annual review of the funding ratio and the net leverage ratio
pursuant to BWC's Net Asset Policy. The Audit Committee shall also take
the lead in the process for establishing the discount rate for reserves.

13.At least annually, review the Audit Committee charter and submit any
proposed changes to the Governance Committee and to the Board for
approval.

14.The Committee by majority vote may create a subcommittee consisting of
one or more Directors on the Committee. In consultation with the chair,
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other board members may be appointed to the subcommittee as
appropriate. The subcommittee shall have a specific purpose. The
subcommittee shall keep minutes of its meetings. The subcommittee shall
report to the Board of Directors through the Committee. The Committee by
majority vote may dissolve the subcommittee at any time.

15.Perform such other duties required by law or otherwise as are necessary or
appropriate to further the Committee’s purposes, or as the Board may from
time to time assign to the Committee.

Audit Committee Charter.doc

Draft 092607

Review & Approved 112107, Ken Haffey, Chair
Revised 012408

Revised 012508

Revised 092408

Annual Review and Revision 112108

Annual Review and Revision 112009
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OBWC Board of Directors
Governance Committee Charter

Purpose

The Ohio Bureau of Workers' Compensation Board of Directors has created the
Governance Committee under authority granted by RC 4121.12{G}K2). The
Governance Committee is a standing committee of the Board of Directors. The
Committee shall assist the Board of Directors in fulfilling its oversight
responsibilities relating to developing and implementing sound governance
policies and practices. The Committee is responsible for:

* reviewing and recommending to the Board the adoption of governance
guidelines and committee charters;

overseeing compliance with federal and state laws, regulations, policies
and ethical requirements;

developing a process for the Board's assessment of its performance and
the performance of Board committees;

¢ overseeing the process for orientation of new Board members and the

continuing education program for all Board members;

* making recommendations for Board Vice-Chair, Committee Chairs and
Vice-Chairs and Director assignments to Board committees for the
Chair’s consideration; and

coordinating processes and procedures for the Administrator's annual
performance review.

L]

In order to constitute the will of the Board of Directors, Committee actions must
be ratified or adopted by the Board of Directors to become effective.

Membership

The Committee shall be composed of a minimum of three (3) members. One
member shall be the Chair of the Ohio Bureau of Workers’ Compensation Board of
Directors. The Board, by majority vote, shall appoint at least two (2) additional
members of the Board. Bureau management personnel cannot serve as a
Committee member. The Chair and Vice-Chair are designated by the Board based
on the recommendation of the Board Chair.

The Committee Chair will be responsible for scheduling all meetings of the
Committee and providing the Committee with a written agenda for each meeting.
The Committee will have a staff liaison designated to assist it in carrying out its
duties.
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Members of the Governance Committee serve at the pleasure of the Board, and
the Board, by majority vote, may remove any member except the Board chair.

Meetings

The Governance Committee shall meet at least four (4) times annually. The
Committee chair will provide a report of the meeting at the next subsequent
Board meeting. Additional meetings may be requested by the Committee chair, 2
or more members of the Committee, or the Board Chair.

A quorum shall consist of a majority of Committee members. Committee
meetings will be conducted according to Robert’s Rules of Order. All Directors are
encouraged to attend the Committee meetings.

The Committee will invite members of management, fiduciary counsel, and/or
others to attend meetings and provide pertinent information as needed.

Minutes for all meetings of the Committee will be prepared to document the
actions of the Committee in the discharge of its responsibilities.

Duties and Responsibilities

1. The Governance Committee shall assist the Board in meeting the following
statutory requirements:

e Assist in the establishment of the Board’s annual prospective performance
goals and objectives for the Administrator; coordinate and facilitate the
process for the Board's annual performance evaluation of the Administrator
(RC 4121.12{(F}{15)).

* Oversee the BWC orientation process and its implementation for newly
appointed members of the BWC Board. The Committee shall also reguiarly
assess the adequacy of and need for additional continuing Director
education programs. These requirements include: orientation for new
members; continuing education for those Board members who have served
for more than one year; Board member duties and responsibilities; injured
worker compensation and benefits; ethics: governance processes and
procedures; actuarial soundness; investments; and any other subject matter
the Board believes is reasonably related to the duties of a Board member
(RC 4121.12(F)(18)).

e Make recommendations to the Board for retaining fiduciary counsel. (RC
4121.12 (F)}{(6){c)).
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» Oversee the process for all statutorily required reports of the Board for
submission to the Governor, General Assembly or the Workers'
Compensation Council (RC 4121.12{F){3), 4121.125).

. At least annually review the Board’s Governance Guidelines and the charters of

the Board’s standing committees, and making such recommendations as the
Committee determines necessary, appropriate, and consistent with Ohio law,
including recommendations concerning the structure, composition,
membership and function of the Board and its committees, subject to Board
approval.

. Make recommendations for Board Vice-Chair, Committee Chairs and Vice-

Chairs, and Director assignments to Board committees for the Chair’'s
consideration and the Board's approval.

Develop and coordinate the annual self-assessment of the Board and its
Committees.

. Oversee compliance with laws, regulations, policies and ethical reguirements,
. Act as the lead committee for rule review and changes with the exception of

actuarial rules or other rules assigned to an existing committee. The
Committee will follow the process for rule review as outlined in the
Governance Guidelines.

. Coordinate with other Board committees on issues of common interest,
. Create by majority vote a subcommittee consisting of one or more Directors on

the Committee. In consultation with the Chair, other Board members may be
appointed to the subcommittee as appropriate. The subcommittee shall have a
specific purpose. The subcommittee shall keep minutes of its meetings. The
subcommittee shall report to the Committee. The Committee by majority vote
may dissolve the subcommittee at any time.

. Perform such other duties required by law or otherwise as are necessary or

appropriate to further the Committee’s purposes, or as the Board may from
time to time assign to the Committee,

Draft reviewed QOct. 4, 2007 and Qct, 14, 2007
Approved as edited 112107; Alison Falls, Chair
Revised 012308

Revised 092408

Annual Review and Revision 112108

Annual Review and Revision 112000
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OBWC Board of Directors
Investment Committee Charter

Purpose

The purpose of the Investment Committee is to ensure that the assets of the Ohio
Bureau of Workers’ Compensation (OBWC) are effectively managed in accordance with
the faws of the State of Ohio, and the Ohio Bureau of Workers’ Compensation Statement
of Investment Policy and Guidelines. The Investment Committee:

* assists the Board of Directors in the review and oversight of the State Insurance
Fund and each Specialty Fund (collectively the Funds) assets;
* develops and monitors the implementation of the BWC’s investment policy

In order to constitute the will of the Board of Directors, Committee actions must
be ratified or adopted by the Board of Directors to become effective.

Membership

The Committee shall be composed of a minimum of five {5) members. Two members
shall be the members of the Board who are the investment and securities experts. The
Board, by majority vote, shall appoint at least three additional members of the Board to
serve on the Investment Committee and may appoint additional members, who are not
Board members, as the Board determines necessary. Each additional non-Board
member appointed must have at least one of the following qualifications: a} experience
managing another state’s pension funds or workers’ compensation funds; or b)
expertise that the Board determines is needed to make investment decisions {(RC
4121.129(C)(1)). Bureau management personne! cannot serve as a Committee member.

The Chair and Vice Chair are designated by the Board, based on the recommendation of
the Board Chair. If the Board chair is not a member of the Committee, he/she shall be an
ex-officio member. As an ex-officio member, the Board chair shall not vote if his/her
vote will create a tie.

The Committee Chair will be responsible for scheduling all meetings of the Committee
and providing the Committee with a written agenda for each meeting. The Committee
will have a staff liaison designated to assist it in carrying out its duties.

Members of the Investment Committee serve at the pleasure of the Board and the

Board, by majority vote, may remove any member except the members of the
Committee who are the investment and securities expert members of the Board.

Meetings

The Investment Committee will meet at least nine (9) times annually. The
Committee Chair will provide a report of the meeting at the next subsequent
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Board meeting. Additional meetings may be requested by the Committee Chair, 2
or more members of the Committee, or the Chair of the Board.

A quorum shall consist of a majority of Committee members. Committee
meetings will be conducted according to Robert's Rules of Order. All Directors are
encouraged to attend the Committee meetings.

The Committee will invite members of management, investment advisors,
fiduciary counsel and/or others to attend meetings and provide pertinent
information as necessary

Minutes for all meetings of the Committee will be prepared to document the
actions of the Committee in the discharge of its responsibilities.

Duties and Responsibilities

The Investment Committee is charged with overseeing all investment-related
matters and activities of the BWC. The Committee evaluates proposals requiring
Board action and makes recommendations for consideration by the Board. The
Committee shali:

1. Assist the Board in meeting the following statutory requirements:

» Develop and recommend the strategic asset allocation and investment
policy for the Funds in accordance with RC 4123.442 and submit to the
Board for approval.

» Periodically review the investment policy in light of any changes in
actuarial variables, market conditions, etc. and make recommendations
for any changes, as appropriate t¢ the Board for approval. (RC
4121.12(F}7))

* Assist the Board to assure that the investment policy is reviewed and
approved at least annually, published, and copies are made available to
interested parties. (RC 4121.12(F)}(8))

« Prohibit, on a prospective basis, any investment the Committee finds to
be contrary to the investment objectives of the Funds and submit to the
Board for approval (RC 4121.12(F)(9}).

* Recommend the opening and closing of each investment class and
submit to the Board for approval. (RC 4121.12(F){10))

¢ Develop and recommend rules on due diligence standards for
employees of BWC to follow when investing in each asset class.
Develop and recommend policies and procedures to review and
monitor the performance and value of each asset class. Submit these
recommendations to the Board for approval. {RC 4121.12(F){(11))

* Review the annual report on the investment performance of the funds
and the value of each investment class and submit to the Board for
approval. Once approved, this report must be submitted to the
Governor, the president and Minority Leader of the Senate, and the
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Speaker and Minority Leader of the House of Representatives. (RC
4121.12(F)(12))

* Monitor implementation of the investment policy by the Administrator
and the Chief Investment Officer (RC 4121.129(C}{(2)(¢c)).

» Recommend outside investment counsel with whom the Board may
contract to assist the Investment Committee in fulfilling its duties (RC
4121.128(C){2)d)).

* Review the performance of the Chief Investment Officer and any
investment consultants retained by the BWC to assure compliance with
the investment policy and effective management of the Funds (RC
4121.128(C){(2){e)).

+ Consuit with the Administrator and recommend to the Board the
appointment of the Chief Investment Officer. (RC 4123.441)

2. Recommend to the Board for approval the criteria and procedures for the
selection of the investment Managers and General Partners. Approve the
final selection, funding and termination of all Investment Managers and
General Partners.

3. Monitor and review the investment performance of the Funds on a quarterly
basis to determine achievement of objectives and compliance with this
investment policy.

4. Coordinate with other Board committees on items of common interest.

5. At least annually, review this charter and submit any proposed changes to
the Governance Committee and to the Board for approval.

6. Create, by majority vote, a subcommittee consisting of one or more Directors
on the Committee. In consultation with the Chair, other Board members
may be appointed to the subcommitiee as appropriate. The subcommittee
shall have a specific purpose. The subcommittee shall keep minutes of its
meetings. The subcommittee shall report to the Committee. The Committee
by majority vote may dissolve the subcommittee at any time.

7. Perform such other duties required by law or otherwise as are necessary or
appropriate to further the Committee’s purposes, or as the Board may from
time to time assign to the Committee.

investmentCommitteeCharter.doc

Review & Approved 112107, Bob Smith, Chair
Revised 012408

Revised 092408

Annual Review and Revision 112108

Annual Review and Revision 112009
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OBWC Board of Directors
Medical Services and Safety Committee Charter

Purpose

The Chio Bureau of Workers' Compensation Board of Directors has created the
Medical Services and Safety Committee under authority granted by RC
4121.12(GN2). The Medical Services and Safety Committee is a standing
committee of the Board of Directors. The Committee shall assist the Board of
Directors in the development of strategic policy for the provision of quality,
cost-effective prevention, treatment, and rehabilitation services necessitated as
the result of workplace injuries for the mutual benefit of injured workers and
employers.

Membership

The Committee shall be composed of a minimum of three (3) members. The
Board, by majority vote, shall appoint at least three members of the Board to
serve on the Medical Services and Safety Committee and may appoint
additional members, who are not Board members, as the Board determines
necessary. Bureau management personnel cannot serve as a Committee
member.

The Chair and Vice Chair are designated by the Board, based on the
recommendation of the Board Chair. If the Board Chair is not a member of the
Committee, he/she shall be an ex-officio member. As an ex-officio member,
he/she shall not vote if histher vote will create a tie vote.

The Committee Chair will be responsible for scheduling all meetings of the
Committee and providing the Committee with a written agenda for each
meeting. The Committee will have a staff liaison designated to assist it in
carrying out its duties.

Members of the Medical Services and Safety Committee serve at the pleasure
of the Board, and the Board, by majority vote, may remove any member.

Meetings

The Committee shall meet at least six {6) times annually. The Committee Chair
will provide a report of the meeting at the next subsequent Board meeting.
Additional meetings may be requested by the Committee Chair, 2 or more
members of the Committee, or the Chair of the Board.
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A quorum shall consist of a majority of Committee members. Committee
meetings will be conducted according to Robert’s Rules of Order. All Directors
are encouraged to attend the Committee meetings.

The Committee will invite members of management, and/or others to attend
meetings and provide pertinent information, as necessary.

Minutes for all meetings of the Committee will be prepared to document the
actions of the Committee in the discharge of its responsibilities.

Duties and responsibilities

The Committee shall have the responsibility for ensuring the appropriateness
and oversight of policy regarding BWC medical and managed care services
and safety programs:

1. The Committee shall assist the Board in meeting the following statutory
requirements, including but not limited to:
¢ Consult with the Administrator and recommend to the Board the
appointment of the Superintendent of Safety and Hygiene (RC 4121.37);
* Review and make recommendations to the Board regarding
administrative code rules related to BWC's Division of Safety and
Hygiene, including specific safety rules (RC 4121.12 {(F}{13}(b), and
4121.12(F)(13)d)).
e Review and make recommendations to the Board regarding
administrative code rules related to BWC's health partnership program
{RC 4121.12 (FX13){c)).
» Review the Division of Safety and Hygiene annual report {RC 4121,37)

2. The Committee shall provide strategic oversight for BWC in the following
areas:

« Composition of, modification of, and/or delivery of occupational safety
and health programs;

» Composition of or modification to medical, occupational safety and
health research programs;

*» [Initiation and development of collaborative partnerships between BWC
and other agencies in and outside Ohio for the purpose of improving
medical services, managed care services and workplace safety;

¢ Composition of or improvement to BWC’s medical provider network and
practice guidelines;

¢ managed care and claims policies including an appropriate disability
prevention delivery model;

» research for injury prevention, treatment guidelines, the benefit plan,
formularies, and corresponding fee schedules;
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¢ Improvements to the provider bill payment services, and

¢ Development of metrics for all of the above showing comparative
effectiveness.

* Coordinate with the other Board Committees on items of common
interest.

* At least annuaily, review the Medical Services and Safety Committee
charter and submit any proposed changes to the Governance Committee
and to the Board for approval.

* The Committee by majority vote may create a subcommittee consisting
of one or more Directors on the Committee. In consultation with the
chair, other board members may be appointed to the subcommittee as
appropriate. The subcommittee shall have a specific purpose. The
subcommittee shall keep minutes of its meetings. The subcommittee
shall report to the Committee. The Committee by majority vote may
dissolve the subcommittee at any time.

* Perform such other duties required by law or otherwise as are necessary
or appropriate to further the Committee's purposes, or as the Board may
from time to time assign to the Committee,

Reviewed and approved 112009, James Harris, Chairman
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TO: Department / Agency Directors and Chief Legal Counsels
FROM: Kent Markus

Chief Legal Counsel

DATE: September 19, 2007

SUBJECT:  Procedures for Notification of Employee Wrongdoing and/or Suspected Ilegal
Activity

The purpose of this Memorandum is to set forth the procedures to be followed when
illegal activity and/or wrongdoing by any state employee or official is suspected. This policy
sets forth the procedures for processing such matters and provides for the careful, expeditious
handling of all allegations and claims made against state employees. The procedure does not
affect the rights and obligations set forth in any Collective Bargaining Agreement and/or any
Statutory Notification Requirements. Any questions concerning the application of the
procedures described below to a particular situation should be directed to:

Jose A. Torres
Deputy Legal Counsel
Office of the Governor
77 South High Street, 30 Floor
Columbus, OH 43215
614.644.0095

A SR S T
SUBE, TOITesg 0y Cniononio. goy

1. Definitions:

*  “Department” as used in this Memorandum shall include all agencies, offices,
boards, commissions and similar entities directly responsible to the Governor,
and/or whose members are appointed by the Governor.

e “Director” as used in this Memorandum shall include all directors or other heads
of any department and their designees.

»  “llegal Activity” as used in this Memorandum includes fraud, theft, assault and

other violations of local, state and/or federal law, including violations of state
ethics laws, committed or in the process of being committed, by a state employee
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on any property owned or leased by the state or during the course of executing
official duties.

“Wrongdoing™ as used in this Memorandum includes a serious act or omission,
committed by a state employee on any property owned or leased by the state or
during the course of executing official duties. Wrongdoing is conduct that is not
in accordance with standards of proper governmental conduct and which tends to
subvert the process of government, including, but not limited, to gross violations
of departmental or agency policies and procedures, executive orders, and acts of
mismanagement, serious abuses of time, and other serious misconduct. For
purposes of this reporting procedure, wrongdoing does not include illegal or
suspected illegal activity. Likewise, wrongdoing does not include activity that is
most appropriately handled through the department’s human resources personnel.

“Chief Legal Counsel” as used in this Memorandum inchudes the Chief Legal
Counsel at each of the departments and their designecs.

“Director of Public Safety” as used in this Memorandum includes his/her
designee.

HE Emergency Procedure:

1.

2

Whenever it appears that any alleged illegal activity was committed, or is in the
process of being committed, and an immediate law enforcement response is
necessary 1o protect life, physical safety, property and/or preserve evidence, the
State Highway Patrol’s Office of Investigative Services should be the first police
agency to be notified. No employee will be disciplined if the call is made to 911
instead of the Highway Patrol number. However, a faster response will be
received in many cases by calling the State Highway Patrol first.

In central Ohio, the State Highway Patrol should be called at (614) 752-0234
during normal business hours. After hours, call (614) 466-2660. In other areas of
the state, reports should be directed to the local State Highway Patrol post.
Attached is the list of local State Highway Patrol posts addresses and telephone
numbers. A trooper will be dispatched to start an investigation. An IHegal Activity
written notice, as outlined in section [, shall also be prepared and submitted.

If'an emergency procedure is not necessary, the procedure outlined in Section 1
should be used instead.
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I,

Hlegal Activity Procedure:

1.

Any staic employee that becomes aware of suspected non-emergency illegal
activity shall immediately notify the Director or the Chief Legal Counsel of the
department for which the reporting employee works.

Although the departments and agencies are reminded of their duty to comply with
the whistleblower statutes Ohio R.C. § 124.341 and Ohio R.C. §4113.52,
employees who report conduct that they believe is illegal or unethical should have
a reasonable factual basis for believing that improper activities have occurred, and
should provide as much specific information as possible to allow for proper
assessment of the nature, extent, and urgency of the incident.

When a Director or Chief Legal Counsel of a department is notified or becomes
aware of suspected or alleged illegal activity by any employee, the Director or the
Chief Legal Counsel of the department shall notify the Chief Legal Counsel to the
Governor and the Director of the Ohio Department of Public Safety as soon as
possible in writing. To the extent possible, said written notice shall include:

a. Activity believed to be illegal

b. What action/investigation, if any, has been taken by the department

c. Where the activity occurred

d. Name of the person to be investigated

¢. Tmme frame in which the activity is believed to have occurred

f. How and when the agency learned of the activity

g. Agency contact person
Attached is an example of the suggested format for this notification.
Upon the receipt of a written notice of suspected illegal activity, the Director of
the Ohio Department of Public Safety and the Chief Legal Counsel to the
Governor will confer to determine how to proceed with the investigation. The
Director of the Ohio Department of Public Safety and the Chief Legal Counsel to
the Governor will involve the Inspector General, the State Highway Patrol, the
Ethics Commission, the State Auditor and/or any other law enforcement authority
deemed appropriate. The Director of the Ohio Department of Public Safety or the

Chief Legal Counsel to the Governor will notify the reporting department of this
action,
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5. Because a criminal investigation may be necessary, the department in question
should not conduct an internal investigation unless and until specifically directed
to do so by the Chief Legal Counsel to the Governor or the Director of the Ohio
Department of Public Safety. Administrative inquiries must give way to criminal
investigations and no one suspected of illegal activity should be approached,
disciplined or placed on administrative leave without clearance from the office of
the Chief Legal Counsel to the Governor or the Director of the Ohio Department
of Public Safety.

IV.  Serious Wrengdoeing Procedure:

1. Whenever any state employee becomes aware of wrongdoing by any state
employee, that employee shall immediately notify the Director or the Chief
Legal Counsel of the department for which the reporting employee works.
The notification may be either oral or written.

2. When a Director or Chief Legal Counsel of a department becomes aware of
suspected wrongdoing by any employee, the Office of the Inspector General
should be contacted directly, as soon as possible. To the extent possible, said
written notice shall include:

a. Alleged Wrongdoing

b. What action/investigation, if any, has been taken by the department
c. Where the activity occurred

d. Name of the person to be investigated

e. Time frame in which the activity is believed to have occurred

f. How and when the agency leamed of the activity

2. Agency contact person

Attached is an example of the suggested format for this notification.
3. Ifappropriate, the Inspector General will then initiate an investigation or will

involve The State Highway Patrol, the Fthics Commission, the State Auditor
and/or any other law enforcement authority deemed appropriate.

G187



Page 5 of 7

4. A copy of the written notification shall be sent to the Chief Legal Counsel to

the Governor and the Director of the Ohio Department of Public Safety.

Y. Additional Procedures:

1.

Any reporting employee may also contact the Inspector General and file a
written complaint or file a complaint using the Inspector General’s
anonymous hotline at (800) 686-1525 in the case of wrongdoing or non-
emergency illegal activity.

If the Governor or any member of his immediate staff, a Department Director
and/or Chief Legal Counsel, is suspected of illegal activity or wrongdoing, the
Inspector General should be contacted directly. The Inspector General will
then initiate the appropriate investigation.

The normal procedure for notification to the Chief Legal Counsel to the
Governor or the Director of the Ohio Department of Public Safety is
suspended in the cases covered by Section V.2.

VI.  Designations

1.

Kent Markus has designated Deputy Legal Counsel, Jose A. Torres, to receive
all communications on his be behalf with respect to this memorandum.

Any Director or Chief Legal Counsel who delegates responsibilities under this
Memorandum to a designee, should inform the Director of Public Safety and
Jose A. Torres.

VII. Record Keeping:

I.

The reporting department shall keep a record of the cases reported by the
department. To the cxtent possible, this record should include an updated
status of the investigation. The investigating entity shall notify the Director of
Public Safety, the Chief Legal Counsel to the Governor and the reporting
department when the illegal activity investigation is completed.

All records pertaining to an active investigation are confidential law
enforcement investigatory records pursuant to R.C. § 149.43 (A)(1)(h).

/18/47
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To:

From:
Date:

Subject:

CONFIDENTIAL MEMORANDUM
Henry Guzman, Director
Ohio Department of Public Safety

Jose A. Torres, Deputy Legal Counsel to the Governor
Office of the Governor

(Director or Chief Legal Counsel)

Notification of Employee Suspected Hlegal
Activity (Department Case Number, if any)

. Activity believed to be illegal: [be specific]

What action/investigation, if any, has been taken by the agency:
Where the activity occurred:

Name of the person to be investigated:

Time frame in which the activity is believed to have occurred:
How and when the agency learned of the activity:

Agency contact person:

Y18/07
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CONFIDENTIAL MEMORANDUM

To: Thomas P. Charles, C.1.G. -- Inspector General
Office of the Inspector General

CC: Henry Guzman, Director
Ohio Department of Public Safety

Jose A. Torres, Deputy Legal Counsel to the Governor
Office of the Governor

From: (Director or Chief Legal Counsel)

Date: .

Subject: Notification of Employee Suspected Wrongdoing (Department Case Number, if
any)

1. Activity believed to be wrongdoing: [be specific]

2

What action/investigation, if any, has been taken by the agency:
3. Where the activity occurred:

4. Name of the person to be investigated:

5. Time frame in which the activity is believed to have occurred:
6. How and when the agency learned of the activity:

7. Agency contact person:
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