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INTRODUCTION AND PURPOSE

The Ohio Bureau of Workers” Compensation (“BWC”) is a state agency that provides
medical and compensation benefits to Ohio employees for work-related injuries, diseases
and deaths. Ohio employers pay premiums for these benefits to Ohio’s State Insurance
Fund and/or its specialty funds: Disabled Workers’ Relief Fund, Coal-Workers’
Pneumoconiosis Fund (CWPF), Public Work-Relief Employees Compensation Fund
(PWREF), the Marine Industry Fund (MIF), and the Administrative Cost Fund (ACF).
In addition to benefits paid, the BWC makes available and provides loss prevention
services to Ohio employers. Ohio's workers' compensation system has the largest state
fund in the nation and is one of the largest underwriters of workers' compensation
insurance in the country. Also, the BWC oversees compliance with statutes and rules of
employers who choose to self-insure. There is also oversight of the Self-insured
Employers Guaranty Fund (SIEGF) which provides payment for workers who were
injured while working for self-insured employers who are now bankrupt.

The BWC Board of Directors (“Board”) was created by Ohio law and its authority and
responsibilities are set forth in detail in the Ohio Revised Code.' The primary areas of
Board focus are to establish the overall administrative policy of the BWC, to review the
progress of the BWC in meeting its cost and quality objectives and to provide advice and
consent regarding actions proposed by the BWC Administrator, who is responsible for
the management of the day-to-day operations of the agency.? The Board operates in
collaboration with other state entities, including the Office of the Attorney General, the
Inspector General, the Workers” Compensation Council, Workers’ Compensation Board
of Directors Nominating Committee, the State Office of Internal Audit, the Industrial
Commission, and the Ombuds Office.

The Board and its members have fiduciary responsibilities to the BWC. A fiduciary is a
person having a duty, created by an undertaking, to act primarily for the benefit of
another in matters connected with that undertaking. The monies paid into the workers’
compensation funds constitute a trust fund for the benefit of employers and employees.?
The members of the BWC Board are obligated by law to adhere to the highest standards
of judgment and care when making decisions or taking actions that may affect the
financial integrity and soundness of the workers’ compensation funds.* In order to
properly discharge the Board’s fiduciary responsibilities, the Board should be guided by
three primary considerations with respect to matters that come before it: (1) the
provisions of Ohio law that directly impact the Board’s activities; (2) the duty of loyalty
to protect the workers’ compensation funds and to act in good faith and in the interests of
all the stakeholders of the BWC, taken as a whole; and (3) the duty of care in ensuring
that all Board decisions and actions are the result of an informed deliberative process in
which the significant information items relevant to the proposed decision or action are
identified and considered by the Board. The Board’s fiduciary duties are further outlined
in the memorandum authored by fiduciary counsel, and attached hereto as Exhibit A.



Accordingly, it is incumbent upon the Board to operate with the integrity appropriate to
its fiduciary duties as it oversees the business of BWC. The Board aspires to implement
the best practices of corporate governance and to incorporate all significant developments
in this area into its policies and procedures. The Board has adopted the measures set
forth in this document to describe the governance structure and guidelines by which the
Board shall conduct its business. It is the intention of the Board to review these
guidelines at least annually.

ORGANIZATION OF THE BWC BOARD OF DIRECTORS

Board Composition

The BWC Board of Directors consists of eleven (11) members. Board members are
appointed by the Governor of Ohio from a list of candidates prepared by the Workers’
Compensation Board of Directors Nominating Committee and with the advice and
consent of the Ohio Senate. It is provided by statute that one member of the Board shall
be a representative of employees; two members of the Board shall be representatives of
employee organizations; three members of the Board shall be representatives of
employers with one of the three representing self-insuring employers; two members of
the Board shall be investments and securities experts; one member of the Board shall be a
certified public accountant (CPA); one member of the Board shall be an actuary; and one
member of the Board shall represent the public.” The Governor of Ohio selects the Chair
of the Board of Directors, who serves at the pleasure of the Governor.

Ohio law established that the members of the Board of Directors will serve staggered
three year terms of office. One group consists of the employee representative, one of the
employer representatives, and the public representative. The second group consists of
another employer representative, one of the employee organization representatives, one
of the investment and securities expert and the CPA representative. The third group
consists of the third employer representative, the other employee organization
representative, the other investment and securities expert, and the actuary representative.
There are no term limits. Ohio law sets forth detailed procedures for the filling of
vacancies occurring as a result of the expiration of a Board member’s term of office or
otherwise.® The current Board members and their respective terms of office are listed in a
document attached hereto as Exhibit B.

Board members shall aspire to maintain the highest ethical standards and integrity in
fulfilling their responsibilities, and shall demonstrate a willingness to act on and be
accountable for Board decisions. Members shall strive to utilize their diverse
backgrounds, talents and experiences to provide wise, informed and thoughtful counsel to
BWC management. Members shall demonstrate loyalty and commitment to the success
of the BWC. It is expected that members may hold differing points of view on issues
before the Board and are encouraged to express their points of view. Regardless of their
particular points of view, members shall at all times act in the best interests of the BWC
and its stakeholders as a whole. Members shall devote an appropriate amount of effort in
preparation for meetings, participate fully in the activities of the Board and its



Committees, and shall strive to be prompt and regular in attendance at Board and
Committee meetings. Board members shall be compensated for their attendance at Board
meetings and members of the Actuarial, Audit, and Investment Committees shall be
reimbursed for attendance at their respective meetings if such meetings occur on a day
other than the Board’s meeting. Board members shall be reimbursed for all reasonable
and necessary expenses while engaged in the performance of their duties, all as provided
by statute.’

Duties & Responsibilities
Under Ohio law,® the Board’s responsibilities include the following:

e Establish overall administrative policy for BWC;

e Review BWC’s progress in meeting cost and quality objectives, and its
compliance with the Ohio Revised Code;

e Meet with the Governor of Ohio annually to discuss the Administrator’s
performance;

e Advise and consent on rules that BWC wishes to pursue;

e Contract with an actuarial firm, outside investment consultant and independent
fiduciary counsel to assist the Board in fulfilling its duties;

e Contract with an actuarial consultant to prepare an annual actuarial report, an
actuarial investigation of employers’ experience and injured workers’ benefits
every five years (by 2012), and actuarial analysis of legislation expected to have
measurable financial impact on the system;

e Review investment policy annually, approve investment policy changes for BWC,
prohibit investments that are contrary to Board-approved investment policy, vote
to open investment classes, and adopt rules establishing due diligence standards
for BWC employees to follow when investing in an open investment class and
establish policies and procedures to review and monitor the performance and
value of each investment class;

e Contract with an independent auditor to conduct a fiduciary performance audit of
BWC’s investment program at least once every ten years (by 2017).

e Review all independent financial audits of BWC,;

e Submit an annual report to the Ohio General Assembly, the Governor, and the
Workers” Compensation Council regarding BWC operations and progress;

e Submit an annual report on the performance and value of BWC investments to the
Governor and the Ohio General Assembly;

e Develop and participate in an education program for the Board members, and
submit the education program to the Workers” Compensation Council; and

e Study issues as requested by the Governor or the Administrator.

Administrator’s Performance Objectives & Evaluation

Annually the Board shall oversee a process for the evaluation of the Administrator’s
performance and shall also develop prospective performance objectives for the
Administrator for the coming fiscal year. At the end of the review year, the Board will
examine the Administrator’s actual performance against the Board’s objectives as well as
the Governor’s objectives. The Board’s process for the Administrator’s evaluation shall




include (i) a review by the Governance Committee of the Specific Performance
Objectives contained in the Administrator’s Flexible Performance Agreement with the
Governor, as well as leadership attributes that the Board believes are important to an
overall evaluation of the Administrator’s performance, (ii) the development of an
evaluation form to be completed by all qualified Directors® with respect to the
Administrator’s evaluation, (iii) the review by the Board of the compilation of all
Director responses to the evaluation form, (iv) the review, comment and finalization of a
draft Annual Evaluation Report prepared by the Governance Committee with the
assistance of fiduciary counsel, revised to reflect input from individual Board members,
(v) the review, comment and finalization of the Annual Evaluation Report by the full
Board, and (vi) the discussion of the Annual Evaluation Report first with the
Administrator and then with the Governor at a meeting of the Board for that purpose. The
final written Annual Evaluation Report shall be made publicly available.

Board Self-Assessment Process

Although not required by Ohio law, the Board of Directors shall engage in a yearly self-
assessment process for the purpose of continuous self-improvement. This process
provides an occasion for input from all Board members regarding their opinion on a
range of Board issues, including receipt of information, discussion and decision-making.
The objective is for the Board to take time to be introspective and then use the self-
assessment process to be proactive in recommending action steps to continuously develop
the Board’s processes and effectiveness. The self-assessment will assist the Board
members to identify opportunities for improvement, as well as recognition of past areas
of success. The self-assessment will contain a balance of both objective and subjective
observations. The self-assessment process shall be evaluated on a yearly basis to ensure
continued relevancy of all questions posed.

Duty of Oversight

In general, the Board is responsible for approving the strategic direction proposed by
BWC management. In order to approve any such plans, it is necessary and appropriate
for the Board to develop a depth of knowledge regarding BWC operations that shall
enable the Board to analyze the effectiveness and feasibility of the strategic proposals of
the Administrator. In addition, the Board shall monitor the performance of BWC as it
works to fulfill the business approach adopted by the agency. As the Board monitors
BWC performance, it shall be necessary for the Board to review and approve BWC’s
financial objectives, plans and actions, as well as to review and approve any transactions
not in the ordinary course of business. To enable successful fulfillment of BWC
objectives, the Board shall ensure that BWC is structured to require compliance with the
law, to encourage ethical behavior, and that sound accounting principles, actuarial
standards and auditing practices are instituted.

Further, the Board and its Committees shall review opportunities and challenges that may
need to be addressed by the Board as it fulfills the statutory requirement to fix and
maintain the lowest possible rates of premium consistent with the maintenance of a
solvent state insurance fund.'® The Board acknowledges that it shall be continually
responsible for the oversight of risk management conducted by BWC. As part of that



oversight responsibility, the various Committees of the Board shall assist in this function
depending upon each Committee’s area of expertise. At least annually, the Board as a
whole shall conduct a review of the various strategic and operational risks that BWC may
confront.

The Board of Directors may be required to provide information to the Workers’
Compensation Council as it fulfills its duties. Such information shall be provided with all
due speed. The Board of Directors shall provide its annual report, as well as its actuary
report to the Workers’ Compensation Council. The Board shall submit its annual
education program to the Workers” Compensation Council.

The process of Board oversight of the Administrator and Staff of the BWC is an
interactive one. The Administrator is required to obtain the advice and consent of the
Board prior to implementing the recommended measures in fulfililment of the
Administrator’s statutory responsibilities (a “Recommendation”). As part of the Board’s
review of a Recommendation in connection with its oversight duties, it is appropriate for
the Board to request the BWC Staff to consider matters deemed relevant and important
by the Board as a matter of policy. In that connection, the Board may request the BWC
Staff to consider changing the way in which certain matters in a Recommendation are
treated in order to address what the Board may perceive as important policy
considerations.

In exercising their fiduciary responsibilities, Board members shall be guided by the
specific provisions of Ohio law relative to the Board and the BWC. To assist the Board
in fulfilling its fiduciary responsibilities, the Board shall retain independent fiduciary
counsel.** BWC shall obtain fiduciary liability insurance for the Board.

BOARD PROCEDURES

Board of Directors’ Meetings

The Board of Directors conducts its business through open and public meetings in
compliance with the Ohio Open Meetings Act. Members of the public and press are
invited to attend these meetings. Advance notice of the time and place of all meetings
shall be provided to the media at least twenty-four (24) hours in advance, and shall be
posted on BWC’s web site. Notice shall be provided subject to a test of reasonableness.
The Chair of the Board shall set the meeting dates of the Board as necessary to perform
the duties of the Board. The Board shall meet at least twelve times a year.’* Minutes of
all Board and Committee open public meetings shall be taken and maintained. Robert’s
Rules of Order is generally followed at both Board and Committee meetings. The Chair
of the Board presides at Board meetings. In the event that the Chair is unable to attend,
the Vice Chair of the Board shall preside at the Board meeting.

Conduct at Meetings

A Board member desiring to speak shall address the Board Chair and, upon recognition
by the Board Chair, shall confine discussion to the issue before the Board and shall
observe appropriate courtesy of behavior including: avoiding discussion of personalities




or personal matters, avoiding the use of indecorous language, and refraining from
personal attacks and verbal abuse. A Board member, once recognized, shall not be
interrupted while speaking unless called to order by the Board Chair, unless a point of
order is raised by another Board member, or unless the speaker chooses to yield to
questions from another member. If a Board member is called to order while speaking,
that member shall cease speaking immediately until the question of order is determined.
If ruled to be in order, the member shall be permitted to proceed. If ruled to be not in
order, the member shall remain silent or make additional remarks in accordance with the
rules of the Board.

A Board member desiring to question a BWC staff member shall address such questions
to the Board Chair, the Administrator or the appropriate Board Committee Chair. Such
person shall be entitled either to answer the inquiries or to designate some member of the
BWC staff for that purpose. Board members shall treat with respect members of the
BWOC staff, who shall observe the same rules of decorum as the BWC Board members.

Whenever possible, motions and amendments to motions should be in writing and
distributed to all Board members prior to the Board and Committee meetings. Formal
motions shall be made to approve the minutes of the Board and Committee meetings, and
to approve meeting agendas as well as modification to the agendas. To adjourn a Board
or Committee meeting, a motion shall also be made. All votes taken by the Board and its
Committees shall be done by roll call vote.

Agenda Development & Distribution

The Board Chair, in cooperation with the Administrator and/or the Board Liaison, shall
prepare the agenda for the Board meeting. Any Board member desiring to do so is
encouraged to submit suggestions or requests for agenda topics relevant to the conduct of
the Board’s duties to the Board Chair. At a minimum of a week prior to each regular
Board meeting informational material with respect to that meeting shall be delivered to
the Board, including a preliminary agenda and supporting documents with respect to the
matters to be considered at the meeting. Whenever practical, and particularly for major
policy initiatives or major rule changes, background and informational material shall be
provided to the members of the Board more than a week in advance of scheduled Board
meetings to allow addition time for review and reflection. This same process shall be
followed for Committee meetings. A Board member may request that an agenda item be
deferred, removed or added by making the request to the Board or Committee Chair. The
request to defer, remove or add an agenda item shall be considered by the Board or
Committee Chair and implemented where practical. Should the Board member’s request
to defer, remove or add an agenda item be refused, the Board member may make a
motion to have the Committee or the full Board consider the request by vote.

Reports by Board Committees

At the Board’s monthly meeting, the Committee Chairs shall regularly provide a report of
the activities of the Committees. This agenda item enables Committee Chairs or
designated representatives to report any actions or pending actions taken by Committees
and to request Board approval of Committee recommendations as appropriate.




Committee Meetings

Committee meetings are conducted as often as determined necessary by majority vote of
the Board of Directors. Only members of the Committee may participate in voting on
Committee matters. All members of the Board are encouraged to attend and participate
in discussion at Committee meetings. The Committee Chair shall develop the agenda for
the Committee meetings. Ample opportunity shall be given for any Board member to
submit suggestions or requests for agenda topics to the Committee Chair. Committee
agendas and supporting documents shall be provided to the Board and appropriate BWC
staff prior to the Committee meeting. Minutes of Committee meetings shall include
identification of Committee members and other Board members present, agenda items
and official actions taken by the Committee. Committee minutes shall follow all the
requirements for minutes for the full Board meetings, as noted below in “Minutes of
Board Meetings and Committee Meetings”.

Rules/New Business Submittal Process

Generally, BWC staff should submit proposed rules and major policy decisions to the
Board Liaison at least two weeks prior to the upcoming Board meeting or Committee
meeting. It is recognized that unforeseen circumstances may prevent such advance
submission. For issues concerning the various Committees, the Board Chair, with the
advice and consent of the Committee Chair, shall determine whether issues are presented
to the Board for resolution.

Information regarding major policy decisions or rule changes that may be contemplated
by BWC should be submitted for the agendas of the Committees for a “first reading” and
subsequent reporting by the Committee chair to the full Board. The same major policy
decisions or rule change would then be included on the agendas of the Committee at a
later meeting for a “second reading” and possible approval. The first and second readings
provide the Board and its Committee members the opportunity to obtain background
information, ask questions of BWC staff members, and engage in discussion regarding
the topics that are under consideration. The same major policy decisions or rule change
would proceed from a first reading to a second reading at a later Committee meeting
before the Board would consider approval.

This process of providing both a first and second reading is intended to ensure a fully
informed vote by the Board concerning a major policy decision or rule change. However,
the Committee may wish to waive a “second reading” of a major policy decision or rule
change. In the event a Committee wishes to waive the second reading of a major policy
decision or rule change, a motion to waive shall be submitted for consideration, and voted
upon by roll call vote. If the motion to waive the second reading passes at the Committee
level by a majority vote, the Committee may then proceed to consider the underlying
major policy decision or rule change for recommendation to the Board.



Administrator’s Report

At the Board’s monthly meeting, the Administrator shall provide a report. This agenda
item provides an opportunity for the Administrator to present information on issues of
interest to the Board and others.

Minutes of Board Meetings & Committee Meetings

There shall be detailed minutes kept of each Board and Committee meeting. The minutes
record the formal actions taken by the Board and Committees and a summary of
important reports and discussions. These minutes should reflect the length and intensity
of the discussion of key issues before the Board or Committee, and also record with
precision the actions of the Board or Committee with respect to the matters on which it
takes action. Minutes should contain appropriate details of the meetings, and should
reflect the Board’s or Committee’s fulfillment of applicable fiduciary standards of
conduct. In its decision-making processes, the Board and Committees shall give
thoughtful attention to the issues before it; the minutes shall indicate the full
consideration given by the Board or Committee. The minutes should also document such
matters as whether further follow up was requested from the Administrator or Staff. The
minutes shall demonstrate the Board’s or Committee’s adherence to the Governance
Guidelines. Board or Committee members may request that specific comments be
included in the minutes. Minutes should usually be reviewed and voted on for approval
at the next subsequent Board meeting, at which individual Board members may offer
suggestions of amendment to the minutes. Accordingly, a draft of the Board and
Committee minutes, in substantially final form, shall be furnished to the Board members
in the next subsequent Board package. The Board shall approve the Board minutes by
majority vote; the members of each Committee shall approve the minutes of the
respective Committees by majority vote. Once approved, the minutes constitute the
official record of the Board’s or Committee’s actions and decisions.

Executive Session
Consistent with Ohio law,*® the Board and its Committees may move to go into
Executive Session (i.e. exclude the public from attendance) under a limited set of
circumstances by stating the reason for the Executive Session and taking a roll call vote,
with passage requiring a majority vote. The proper purposes for Executive Session are to
discuss any of the following issues:
e Personnel (to consider appointment, employment, performance evaluation,
dismissal, discipline, promotion, demotion or compensation of a public employee
or official, or to consider the investigation of charges or complaints against a
public employee or official);  Additional information regarding entering
Executive Session for personnel reasons can be found in the memorandum
authored by BWC General Counsel, and attached hereto as Exhibit C;
e Property (to consider the purchase or sale of property if disclosure of the
information would result in a competitive advantage to the other side);
e Court action (to discuss pending or imminent court action with legal counsel);
e Collective bargaining (to prepare for, conduct or review collective bargaining
strategy);




e Confidential matters (to discuss matters required to be kept confidential by federal
law, rules or state statute);

e Security arrangements (to discuss details of security arrangements and emergency
response protocols where disclosure could be expected to jeopardize the security
of the Board of Directors); and

e As otherwise permitted by law and approved by legal counsel.

No action or any votes may be taken in Executive Session. A motion to adjourn the
Executive Session and return to public session is not necessary. Any voting on matters
discussed in Executive Session shall be taken in public session. Attendance at Executive
Sessions is limited to Board members and others invited by the Board Chair or
Committee Chair as necessary.

Director Education Program™
The Board of Directors shall develop an education program for its members with the
oversight of the Governance Committee. The education program shall contain an
orientation component for newly appointed members, as well as a continuing education
component for members who have served at least one year. For orientation of new
members, information regarding all activities of BWC shall be provided, as well as
information regarding the roles of the Board and its Committees. The Board Liaison
shall schedule new members for briefing sessions with other Board members, Board legal
counsel, as well as BWC staff. The briefing sessions and ongoing education curriculum
shall cover the following topics:

e Information about Board member duties and responsibilities;

e Information concerning injured worker compensation and benefits paid under

Chapters 4121, 4123, 4127, and 4131 of the Ohio Revised Code;

e Summary of HB 100 legislation and amendments thereto;
Ohio ethics statutes and rules, BWC ethics policy, and all ethics opinions from the
Ohio Ethics Commission concerning Board members;
Fiduciary responsibility including memorandum from fiduciary counsel;
Governance processes and responsibilities;
BWC Administrator and agency goals and objectives;
Administrator evaluation process;
Board self-assessment process;
Concepts of actuarial soundness;
Investments;
Budgeting and financial reporting;
Auditing processes and procedures;
Any other topic reasonably related to the duties of the Board.

The Board of Directors shall submit the education program it develops to the Workers’
Compensation Council. All sessions, classes, and other events for the education program
developed by the Board shall be held in the State of Ohio. Education sessions can be
conducted at Committee or Board meetings, as long as a majority of Board members
attend. Materials for all educational sessions shall be provided to the Board members in



advance for review. If a Board member is unable to attend an educational session, it is
the responsibility of that Board member to review the material provided and follow up
with any questions. Additional information regarding Board member participation at
educational sessions can be found in Exhibit D. The Board shall review and approve its
education program annually and submit it to the Workers’ Compensation Council. At
least annually, both the Director of the Ethics Commission as well as Board fiduciary
counsel shall be invited to address the Board on their respective areas of subject matter
expertise. At that time, the Board Liaison shall provide copies of the ethics requirements
within the Ohio Revised Code on a yearly basis to all Board members.

Public Forum Process

The Administrator, in consultation with the Board, shall annually create a plan for public
forums to solicit views from the public on various issues, to be held periodically
throughout the coming year. Each public forum shall address a topic or topics deemed by
the Administrator or the Board to be of interest to BWC stakeholders. Members of the
public shall be provided notice of and have an opportunity to provide comments and/or
register to speak at such forums. The Administrator and the Board may also invite certain
stakeholders with an interest in the topic to speak. Appropriate written comments
provided during the meeting shall be posted on the BWC web page. The Board and BWC
shall follow the Policies and Procedures for Public Forums, as adopted by the Board and
attached hereto as Exhibit E.

Communication Guidelines

As a general rule, it is the Board’s position that the BWC Administrator, or BWC
management appointed for such purpose by the Administrator, speaks for the agency as a
whole.

Members of the public can provide written submission of comments to BWC’s website at
OhioBWC.com. Comments on pending legislation should be limited to those necessary to
conduct the business of the Board of Directors. Comments beyond that should be directed
to members of the Ohio General Assembly or the Workers’ Compensation Council. The
Chair of the Board of Directors reserves the right to limit comments from the public
during meetings.

As a matter of policy, the Board shall acknowledge and respond to any letter sent to its
attention as indicated below. Communications received directly by Board members from
persons outside the BWC shall be forwarded to the Board Liaison. If the communication
is to the entire Board, the Board Liaison shall work with the Board Chair and prepare the
appropriate response.  The response shall be shared with the Board. If the
communication is addressed to an individual Board member, the Board member receiving
such communication shall work with the Board Liaison to prepare the appropriate
response. The original communication and response shall be provided to the entire
Board. The Board Liaison shall be responsible for retention of the Board’s public records
and communications with the public. The Board Liaison shall follow state law and BWC
policies for records retention.



BOARD COMMITTEES — COMPOSITION AND RESPONSIBILITIES

By law,'® the Board of Directors shall establish three Committees: the Actuarial
Committee, the Audit Committee, and the Investment Committee.  Additional
Committees may be established by the Board of Directors as needed.!” Currently, the
Board of Directors has established a Governance Committee and a Medical Services and
Safety Committee in addition to the statutorily mandated Committees. At least annually,
shortly after scheduled Board appointments, the appointment of the Board Vice Chair,
Committee members, the Committee Chair, and the Committee Vice Chair shall be
considered. Recommendations for these positions shall be made by the Governance
Committee to the Board Chair, who will consider the recommendations. The Board
Chair shall then make recommendations to the full Board of Directors for each of these
positions. All appointments to these positions shall be considered and approved by the
majority vote of the Board of Directors.

The Committee Chairs shall preside at Committee meetings. In the absence of a
Committee Chair, the Vice Chair of the Committee shall preside at the Committee
meeting. If both the Chair and Vice Chair are not available, the Chair of the Board shall
appoint an acting Chair for that Committee meeting. Additional detail regarding the
Board’s Committees, including the roles and responsibilities of all Committees, are
further defined by the Committee Charters, as approved by the Committees and adopted
by the Board. Each Charter shall be reviewed and updated as necessary on an annual
basis. The Charters of the Board’s Committees are attached hereto as Exhibit F.

Actuarial Committee

Although Ohio law requires a minimum of three members to be part of the Actuarial
Committee, the Board has determined that the Actuarial Committee should consist of a
minimum of five members of the Board of Directors. One member shall be the member
of the Board who is appointed as the actuary. The Board, by majority vote, shall appoint
additional members of the Board to serve on the Actuarial Committee. The Board may
also appoint additional members who may not be on the Board, as the Board determines
necessary through majority vote. Members of the Actuarial Committee serve at the
pleasure of the Board and the Board, by majority vote, may remove any member except
the member of the Committee who is appointed as the actuary member of the Board.

The Actuarial Committee performs several functions mandated by law.*® It recommends
actuarial consultants for the Board to use for actuarial analysis of BWC funds, and
reviews the annual report of the actuarial valuation of the assets, liabilities, and funding
requirements of the State Insurance Fund. In addition, the Actuarial Committee reviews
the calculations on rate schedules and performance prepared by the actuarial consultants
retained by the Board. The Actuarial Committee reviews all administrative code rules
proposed for change, rescission, or addition that concern rate making. The Actuarial
Committee has actuarial analysis conducted for any legislation expected to have a
measurable financial impact on the BWC system. At least once every five (5) years, the
Actuarial Committee arranges for an actuarial investigation of: the experience of



employers; mortality, service and injury rate of employees; and payment of benefits, in
order to update the assumptions on the annual actuarial report. This actuarial
investigation shall be conducted next in the year 2012.

Audit Committee

Although Ohio law requires a minimum of three members to be part of the Audit
Committee, the Board has determined that the Audit Committee shall consist of a
minimum of five members of the Board of Directors. One member shall be the member
of the Board who is appointed as the certified public accountant. The Board, by majority
vote, shall appoint additional members of the Board to serve on the Audit Committee.
The Board may also appoint additional members who may not be on the Board, as the
Board determines necessary through majority vote. Members of the Audit Committee
serve at the pleasure of the Board and the Board, by majority vote, may remove any
member except the member of the Committee who is appointed as the certified public
accountant member of the Board.

The Audit Committee performs several functions mandated by law.”® It makes
recommendations to the Board regarding the accounting firm that performs BWC’s
annual audits. It also recommends to the Board the accounting firm(s) that the Board
uses when conducting the fiduciary performance audit of BWC’s investment program,
and other management and financial audits that the Board may deem necessary under
R.C. 84121.125. The Audit Committee reviews the results of each annual financial audit
and management review, assessing and developing appropriate courses of action to
correct any problems that may arise. The Audit Committee also monitors the
implementation of any action plans it creates, and reviews all internal audit reports on a
regular basis. The Audit Committee also oversees the annual and biennial agency budget
process by providing initial review to BWC budget materials prior to Board review and
approval. The Audit Committee assists the Board in providing oversight of the integrity
of BWC’s financial statements.

The Audit Committee is responsible for strategic financial policies that assure the
appropriate level of net assets for the appropriate BWC funds. The Audit Committee is
responsible for an annual review of the funding ratio and the net leverage ratio pursuant
to BWC’s Net Asset Policy, which is attached hereto as Exhibit G. As part of this policy,
the Audit Committee and then the Board shall review BWC staff recommendations in
order to establish guidelines for funding ratio and net leverage ratio. The Audit
Committee shall also take the lead in the process for establishing the discount rate for
reserves. Pursuant to BWC’s Reserve Discount Rate Policy, attached hereto as Exhibit H,
the Administrator has the responsibility and authority to establish the discount rate for
reserves with the review and guidance of the Audit Committee and the concurrence of the
Board.

Investment Committee

Although Ohio law requires a minimum of four members to be part of the Investment
Committee, the Board has determined that the Investment Committee shall consist of a
minimum of five members. Two members shall be the members of the Board who are the




investment and securities experts. The Board, by majority vote, shall appoint additional
members of the Board to serve on the Investment Committee. The Board may also
appoint additional members who may not be on the Board, as the Board determines
necessary through majority vote. Each additional non-Board member appointed shall
have at least one of the following qualifications: a) experience managing another state’s
pension or workers’ compensation funds; or b) expertise that the Board determines is
needed to make investment decisions. Members of the Investment Committee serve at
the pleasure of the Board and the Board, by majority vote, may remove any member
except the members of the Committee who are the investment and securities expert
members of the Board.

The Investment Committee performs several functions mandated by law.?° It develops
the investment policy for BWC, and submits it to the Board for approval. The
Investment Committee must assure that BWC invests in accordance with its investment
policy, and that the best possible return on investment is achieved while protecting the
solvency of the State Insurance Fund. The Investment Committee monitors
implementation by BWC of the investment policy. It recommends an outside investment
consultant for the Board. Finally, the Investment Committee reviews the performance of
BWC’s Chief Investment Officer and the investment consultants retained by BWC.

Governance Committee

The Governance Committee was established by the Board of Directors under its authority
to create additional Committees as it deemed necessary.?* The Governance Committee
consists of a minimum of five members. One member is the Chair of the Board of
Directors. Members of the Governance Committee serve at the pleasure of the Board and
the Board, by majority vote, may remove any member except the member of the
Committee who is the Board Chair.

The Governance Committee is responsible for developing governance policies and
advising as to best governance practices for the Board. The Governance Committee
assists in the establishment of the Board’s annual performance objectives for the
Administrator and coordinates and facilitates the process for the Board’s annual
performance evaluation of the Administrator. The Governance Committee is responsible
for the initial review of rules that are not within the purview of another committee. In
addition, the Governance Committee coordinates and facilitates the Board’s annual self-
assessment process, and monitors any follow up or action steps that may result from that
assessment. The Governance Committee oversees the Board’s educational programs,
recommends the selection of independent fiduciary counsel to the Board for its approval,
and makes recommendations to the Board Chair for the Vice Chair of the Board,
Committee Chairs, Vice Chairs of the Committees, and Committee memberships.

Medical Services and Safety Committee

The Medical Services and Safety Committee was established by the Board of Directors
under its authority to create additional Committees as it deemed necessary.”?  The
Medical Services and Safety Committee consists of a minimum of five members. The
Board may also appoint additional members who may not be on the Board, as the Board




determines necessary through majority vote. Members of the Medical Services and
Safety Committee serve at the pleasure of the Board and the Board, by majority vote,
may remove any member.

The Medical Services and Safety Committee is responsible for assisting the Board of
Directors and BWC in the development of strategic policy for the provision of quality,
cost-effective safety and accident prevention programs for the mutual benefit of injured
workers and employers. The Medical Services and Safety Committee also assists in the
development of strategic policy for the provision of quality, cost-effective treatment and
rehabilitation services necessitated as the result of workplace injuries. In addition, the
Medical Services and Safety Committee is responsible for the review of rules regarding
medical, safety and claims issues. The Committee will provide review and oversight of
BWC'’s policies with respect to its medical provider network and practice guidelines;
managed care and disability prevention delivery models; and outcome metrics for the
above.

BOARD GOVERNANCE -- GENERAL

Ethics

The Board of Directors is committed to following ethical standards that promote the
integrity of the workers’ compensation system in Ohio. The Board is charged to comply
fully with all federal and state laws, rules, regulations and policies applicable to the
BWC. In particular, it is necessary that Board members become familiar with the
applicable ethics requirements in order to ensure compliance with them. These
requirements include the provisions of the Ohio Revised Code, the Governor’s Executive
Orders addressing ethics, and the opinions of the Ohio Ethics Commission pertaining to
the BWC Board of Directors. An outline of Ohio ethics law prepared by the Ohio Ethics
Commission as well as copies of the opinions of the Ohio Ethics Commission pertaining
to the BWC Board of Directors are attached and identified as Exhibits I and J
respectively.

The Board is also subject to BWC’s Code of Ethics, as found in the BWC Employee
Handbook. To meet its obligations under Ohio law, each Board member is required to
file an annual Financial Disclosure Statement to the Ohio Ethics Commission for any
year, in whole or part, in which the Board member served. The Board Liaison will
coordinate this process and shall submit the forms as required to the Ohio Ethics
Commission. The Board Liaison shall also forward a copy of the annual Financial
Disclosure Statement to the Board’s legal counsel at the Attorney General’s office. The
BWC Legal Counsel and the Board’s legal counsel at the Attorney General’s office shall
review the statements for potential conflicts of interest. In keeping with the guidance of
the Ethics Commission, the Board shall give broad interpretation to the requirements to
report any other board membership, fiduciary relationship, business or other association
when completing the annual Financial Disclosure Statement. The Board views the
requirements of Ohio law and BWC policy with respect to ethics as a minimum measure



for its standard of conduct. It is the aspiration of the Board to perform its duties in
accordance with the highest ethical standards.

To adhere to these standards, the Board’s Directors must avoid conflicts of interest. A
conflict of interest is a situation in which a Director has professional or personal interests
that compete with the interests of BWC. Because each Director has a duty of loyalty to
BWC, a conflict of interest should not be permitted to breach that duty. To avoid any
potential conflict each Director should determine if there is a possibility of an actual
conflict of interest or the appearance of a conflict of interest with any issues coming
before the Board. If there is an actual conflict of interest or even the appearance of a
conflict of interest the Director should recuse himself/herself from participating in any
way in the discussions, as well as any decisions of the issue creating the conflict of
interest or appearance of a conflict of interest. As the issue arises, the Director should
state for the record the reason for the conflict of interest or appearance of a conflict of
interest, and excuse himself/herself from the Committee or Board room for the duration
of discussion and possible voting on the issue that created the conflict of interest or the
appearance of a conflict of interest. Finally, the record should indicate that the Director
in question did not participate in any way on the matter requiring recusal.

Board Oversight Process Guidelines

In order for the Board to fulfill its fiduciary responsibilities regarding oversight of the
BWC, it must receive accurate and reliable information from the Administrator and BWC
staff. Further, the Board must do its part in promoting the provision of quality
information by making sure that measures are in place to ensure, to the extent practicable,
that it is receiving the best information available. A related responsibility of the BWC, as
an Ohio state governmental agency, is to develop, implement, and enforce policies and
procedures that prevent or reduce the risk of wrongful acts and omissions by its officers
and employees. In furtherance of the Board’s oversight role, the Board has regularly
scheduled meetings in which information exchange between it and BWC takes place. In
addition, Charters have been established for all Committees to provide guidance
regarding the Committees’ purpose and function. The Board also created the Governance
Committee to oversee governance issues. Furthermore, information exchange between
the Board and the Inspector General’s (“IG”) office has been established. The Board
Chair shall periodically contact the IG to invite sharing of information regarding IG
investigations relative to the BWC. It was acknowledged in this connection that, in some
cases, the IG may not be able to share information due to the confidentiality and other
constraints imposed by statute on the IG’s office. The Board Oversight Process
Guidelines are attached hereto as Exhibit K.

As detailed in its charter, the Audit Committee is the arm of the Board that has the formal
responsibility of interacting with the Auditor of State, the State Office of Internal Audit,
and other agencies within the Ohio and federal governmental systems. In the event there
is an internal BWC investigation which is not referred to the deputy IG, and the
Administrator has determined that there is no need for confidentiality with respect to such
matter, the Audit Committee shall be informed of such matter at a regular meeting. If
there is a need for confidentiality, as determined by the Administrator, in consultation
with the Board Chair, the Audit Chair shall be informed of such matter, and the Audit



Chair shall make a judgment as to whether or not there is a need to inform others on the
Board regarding the investigation. The policy underlying this procedure is that, in any
such event, either the Board, the Board Chair, or the Audit Chair shall know what is
occurring.

There are several reports mandated by law that the Board of Directors must submit to
various bodies. In order to coordinate the preparation, review and release of these
reports, the Board has asked the Governance Committee to assume appropriate oversight
of the general process and assign responsibility to the various Committees for oversight
of specific reporting processes. Generally speaking, no Board of Director reports that are
required by statute may be released without express Board review and approval. The
Governance Committee of the Board provides general oversight of this process.
However, the respective committees with specific expertise with respect to any such
report will provide the supervision necessary for completion of the report. The various
committees will work with BWC staff, review the report product, and provide any
feedback necessary for finalization of the documents to be released. The timetables for
completion of these reports shall be established by the committee responsible for the
report, and the responsible parties shall comply with any mandatory due dates set forth
therein or with respect thereto. A document detailing the division of responsibility and
accountability for each report, as well as a general timetable for completion has been
established called “Board of Directors Schedule of Mandatory Reports,” which has been
adopted by the Board of Directors and is attached hereto as Exhibit L.

Delegation of Authority

Under some circumstances, the Board of Directors may find it necessary to designate an
individual Board member or Board members to carry out a specific task or duty on behalf
of the Board. In situations where such delegation of authority may be recommended, the
Board shall consider the matter through formal motion and after thorough discussion
regarding the task or duty. The motion to be voted upon must specify the task or duty to
be performed, the individual to whom the task or duty will be assigned, and the
timeframes in which the task or duty must be performed. After a formal roll call vote by
the Board affirming the motion delegating authority, the Board member(s) shall complete
the task or duty according to the terms specified in the motion. Upon completion of the
delegated task or duty, the individual Board member or Board members shall report back
to the Board with a complete explanation regarding the actions of the Board member(s) in
fulfilling the terms of the motion voted upon by the Board.

Referral Process for Wrongdoing

The Board of Directors is fully committed to the detection, investigation and prevention
of wrongdoing at BWC. In the event a Board member receives information concerning
possible wrongdoing at BWC, it is the member’s obligation to promptly notify the Board
Chair and the Administrator of the information so that the matter can be fully investigated
and handled. In some instances, matters may be referred to the IG’s office for
investigation.




The Board of Directors shall comply with BWC’s Employee Handbook regarding
requirements for the reporting of wrongdoing. In addition, the Board shall also follow
the Governor of Ohio’s requirements for the reporting of wrongdoing, as contained in the
memorandum from the Governor’s Chief Legal Counsel Kent Markus dated October 11,
2007, which is attached hereto as Exhibit M.

BWC staff is responsible for keeping the Board of Directors fully informed of
investigations and their outcomes. To this end, the Administrator shall provide updates
to the Board as necessary. In some instances, updates regarding investigations of wrong-
doing shall be provided in executive session, as permitted by Ohio law.

R.C. 124.341 establishes the procedures and responsibilities incumbent upon all state
agency employees with respect to the reporting of wrongdoing, as well as the
responsibilities of supervisory personnel within state agencies with respect to
whistleblowing occurrences, including referral of the report to the appropriate authority
and the protection of the whistleblower. The Board shall similarly follow such
procedures and observe the requirements of Ohio law regarding whistleblowing.

Annual Review, Revision & Approval 11/19/10 Board of Directors
Revision & Approval 5/28/10 Board of Directors

Annual Review, Revision & Approval 11/20/09 Board of Directors
Annual Review, Revision & Approval 11/21/08 Board of Directors
Initial Review & Approval 2/29/08 Board of Directors

'R.C. 4121.12(F)

2R.C. 4121.121(B)

*R.C. 4123.30

* Ohio Attorney General Opinion No. 89-033 (1989)

*R.C. 4121.12(A)

®R.C. 4121.12(C)

"R.C. 4121.12(D)

8R.C. 4121.12(F)

° Ohio Ethics Commission Opinion dated July 30, 2007 provides that a Director who receives
compensation to represent clients on matters before the BWC is disqualified from any matters before the
Board that directly affect an individual official or employee of the BWC. For example, a Director who is an
attorney representing clients before BWC is disqualified from participating in the evaluation of the
Administrator’s performance.

YR.C. 4123.34

1 R.C. 4121.12(F)(6)(c)

2R.C. 4121.12(D)(4)

BR.C.121.22

14 Ohio Sunshine Laws: An Open Government Resource Manual, 2010; Richard Cordray, Attorney
General; Mary Taylor, CPA, Auditor of State; p. 93

> R.C. 4121.12(F)(16)

*R.C. 4121.129

"R.C. 4121.12(G)(2)

¥ R.C. 4121.129(B)

¥ R.C. 4121.129(A)

P R.C. 4121.129(C)

21 R.C. 4121.12(G)(2)

Z2R.C. 4121.12(G)(2)
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HAHN P LOESER

MEMORANDUM

DATE: August 16, 2010

TO: William J. Lhota, Chairman, Board of Directors, Ohio Bureau of Workers'
Compensation

FROM: F. Ronald O'Keefe, Esg., Hahn Loeser & Parks LLP
SUBJECT: Overview - Fiduciary Duties of Members of the Board of Directors

Purpose: The Board of Directors (the “Board”) of the Ohio Bureau of Workers’
Compensation (“BWC”) has retained fiduciary counsel. The Board Chairman has
requested that fiduciary counsel make a presentation to the Board regarding the fiduciary
responsibilities of the BWC Board members.

Fiduciary Responsibilities Defined: A fiduciary has been defined as “a person having a
duty, created by his undertaking, to act primarily for the benefit of another in matters
connected with his undertaking.”' The monies paid into the worker’'s compensation fund
“ constitute a trust fund for the benefit of employers and employees.”" The members of
the BWC Board each have the duties of a trustee with respect to the workers’
compensation fund. A trustee must exercise “such care and skill as a man of ordinary
prudence would exercise in dealing with his own property” and that, if a “trustee has
greater skill than that of a man of ordinary prudence, he is under a duty to exercise such
skill.” "

o Fiduciary Standards of Conduct: The members of the BWC Board are obligated by
law to adhere to the highest standards of judgment and care when making
decisions or taking actions that may affect the financial integrity and soundness of
the workers’ compensation fund.”

e Oversight Responsibilities: In addition to observing fiduciary standards of conduct
with respect to making decisions and taking actions, the BWC Directors are
charged with oversight responsibility of the BWC and its Administrator.

Discussion and Analysis: In order to properly discharge their fiduciary responsibilities, the
BWC Directors should be guided by three primary considerations with respect to matters
that come before the Board:

HAHN LOESER & PARKS LLP attorneys at law
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HAHN @ LOESER

e The provisions of Ohio law that directly impact the BWC and the Board’s activities.

e The duty of loyalty to protect the workers’ compensation fund and to act in the
interests of all the stakeholders of the BWC, taken as a whole, and.

e The duty of care in ensuring that all Board decisions and actions are the result of
an informed deliberative process in which the significant information items
relevant to the proposed decision or action are identified and considered by the
Board.

Discussion and Analysis:

1. Ohio Law.

Under Ohio law, the Board is charged with a number of responsibilities.

The paramount responsibility of the Board is to “safeguard and maintain the
solvency” of the workers’ compensation fund. In this connection, Ohio law
requires the Administrator to “fix and maintain, with the advice and consent of
the Board, for each class of occupation or industry, the lowest possible rates of
premium consistent with the maintenance of a solvent state insurance fund
and the creation and maintenance of a reasonable surplus.””

Further, Ohio law requires the Administrator to “adopt rules, with the advice
and consent of the Board, governing rate revisions, the object of which shall be
to an equitable distribution of losses among the several classes of occupation
or industry,” and, in this connection, to develop “fixed and equitable rules
controlling the rating system, which rules shall conserve to each risk the basic
principles of workers’ compensation insurance.” "

Other significant statutory duties of the Board include establishing the overall
administrative policy for the BWC and reviewing the progress of the BWC in
meeting its cost and quality objectives.™

2. Duty of Loyalty.

The duty of loyalty is observed by the Directors by keeping in the forefront the
Board’s legal duties with respect to the interests of the workers’ compensation
fund and all the stakeholders of the BWC, taken as a whole.

An important element of the duty of loyalty is the requirement that the
fiduciary act in “good faith,” which means making an honest effort to put one’s
own interests aside with respect to the consideration of, and taking action on, a
particular matter.

The duty of loyalty is of particular importance to members of the BWC Board.
In carrying out their responsibilities, Board members must separate themselves

HAHN LOESER & PARKS LLP attorneys at law
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from whatever relationships they may have to any constituency that brought
that member to the Board, and focus solely on his or her fiduciary
responsibilities as a Board member to the BWC and the fund administered by
the BWC.

If a Board member believes that his or her personal interests in a particular
matter are so compelling that the Board member cannot, in good conscience,
act in “good faith” with respect to that matter, then the Board member should
decline to participate in taking action on such matter. By exercising recusal
under these circumstances, that Board member is, in fact, carrying out his or
her fiduciary responsibilities by not breaching the duty of loyalty.

3. Duty of Care.

Directors may discharge their duty of care in the context of decisions to be
made by the Board by doing whatever is reasonably prudent, under the
circumstances, to obtain and review information relevant to the matter at hand
and examine in sufficient detail, and with the aid of the appropriate resources,
the significant relevant factors with respect to that matter.

Where the responsibility of the Board involves the actions and proposed
actions of the Administrator which are to be undertaken with the Board’s
“advice and consent” under the applicable statute, the Board should consider
the specific standards imposed by law on the Administrator, and should
generally be guided by the preservation of the solvency of the BWC fund, while
considering what is fair and equitable to all BWC stakeholders."

In fulfilling its oversight responsibilities, it is imperative that the Board be
reasonably well informed regarding the matters of significance affecting the
BWC and the fund.

In this connection, case law precedent regarding board oversight
responsibilities has held that the Board has the responsibility to make certain
that internal information and reporting systems are in place within the BWC to
provide timely, accurate information sufficient to allow the Board to reach
informed judgments concerning the matters before it, including compliance by
the BWC with the laws that govern it and evaluating the progress of the BWCin
meeting its cost and quality objectives.*

The duty of care requires that the Board devote an appropriate amount of time
for assimilation and deliberation among its members regarding the information
obtained with respect the matter under consideration. The appropriate amount
of time for deliberation, however, will have to be balanced on a case-by-case
basis against the need for prompt action with respect to the matter under
consideration.

Please advise if you require any further information or clarification with respect to the
items set forth in this memorandum. The advice set forth herein is provided with respect

HAHN LOESER & PARKS LLP attorneys at law
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to the specific purpose set forth above, and is intended solely for the use of the Board and
its Committees.

' Haluka v. Baker, 66 Ohio App. 308, 312 (1941) [Emphasis in original.]

" Ohio Revised Code Section 4123.30.

" Restatement (Second) of Trusts, Section 174 (1959).

' Ohio Attorney General Opinion No. 89-033 (1989).

¥ Ohio Revised Code Section 4123.34 [preamble].

*' Ohio Revised Code Section 4123.34 (B).

"' Ohio Revised Code Section 4121.12 (F) (1, 2).

" Ohio Revised Code Section 4123.29 (A) (2).

™ Stone v. Ritter, 911 A.2d 362 (Del. 2006), citing In Re Caremark Int’l Inc. Derivative Litigation., 698 A.2d 959,
971 (Del. Ch. 1996)
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Name Expertise Term Expires

Bryan, Charles A Actuary 6/12/13
Caldwell, David Lee Employee Org. Rep. (AFL-CIO Exec. Cmte) | 6/12/12
Falls, Alison L Investments 6/12/13
Haffey, Kenneth M CPA 6/12/12
Harris, James W Employee Org. Rep. 6/12/13
Hummel, James A Employer Rep (state fund employer with >

100 employees 6/12/11
Lhota, William J Self-insuring employer 6/12/13
Matesich, James Employer Rep (state fund employer with <

100 employees) 6/12/12
Pitts, Thomas R Employee Rep 6/12/11
Price, Larry Public member 6/12/11
Smith, Robert C Investments 6/12/12
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MEMORANDUM

(Attorney-Client Privileged Communication)

TO: Chairman Bill Lhota, BWC Board of Directors
Alison Falls, Chairperson, Governance Committee

FROM: James Barnes, General Counsel, BWC

DATE: August 16, 2010

SUBJECT: Executive Session (Evaluation of BWC Administrator/ Board Self-
Assessment)

Question Presented

Whether the Board of Directors can adjourn into executive session to discuss the
Administrator’s annual evaluation and the Board’s annual self-assessment?

Short Answer

Yes.
Discussion

Pursuant to R.C. 121.22(G)(1), a public body may adjourn into executive session “[t]o
consider the appointment, employment, dismissal, discipline, promotion, demotion, or
compensation of a public employee or official.” That statute specifically provides:

(G) Except as provided in division (J) of this section, the members of a public body
may hold an executive session only after a majority of a quorum of the public
body determines, by a roll call vote, to hold an executive session and only at a
regular or special meeting for the sole purpose of the consideration of any of the
following matters:

(1) To consider the appointment, employment, dismissal, discipline, promotion,
demotion, or compensation of a public employee or official ***. If a public body
holds an executive session pursuant to division (G)(1) of this section, the motion
and vote to hold that executive session shall state which one or more of the
approved purposes listed in division (G)(1) of this section are the purposes for
which the executive session is to be held, but need not include the name of any
person to be considered at the meeting." (Emphasis added.)

"In Wright v. Mt. Vernon City Council, No 97-CA-7, 1997 Ohio App.LEXIS 4931 (5th Dist. Oct. 23, 1997),
the court held that a public body could adjourn into executive session to discuss merit raises for exempt
city employees without referring to specific individuals in specific positions. The court relied on language
in R.C. 121.22(G)(1), which provides that the motion and vote to go into executive session “need not
include the name of any person to be considered at the meeting.” The court interpreted this language to
permit general personnel discussions. Two other appellate courts hold, however, that executive session
discussions are limited to consideration of a specific employee’s employment, dismissal, etc. See
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As long as the Board is discussing specific persons or group of persons or hiring candidates, it
is reasonable to include a performance evaluation as an aspect of “consideration of the
appointment, employment, dismissal, discipline, promotion, demotion, or compensation of a
public employee or official.” Although the Board, whose individual members are appointed by
the governor, has no direct authority to hire, fire, or otherwise discipline the Administrator, R.C.
4121.12(F)(15) specifically provides that Board shall “m]eet with the governor on an annual
basis to discuss the administrator's performance of [her] duties ***.” The Board’s evaluation of
the Administrator is one tool that the governor may use in his “consideration of the appointment,
employment, dismissal, discipline, promotion, demotion, or compensation” of the Administrator.
Therefore, prior to its meetings with the governor, it is appropriate for the Board to discuss its
evaluation of the Administrator in executive session.

In regard to the Board, its self-assessment process is effectively a group performance
evaluation whereby the Board is evaluating whether it and its individual members meet
the criteria for their individual appointment and their continued effectiveness in their
public positions. From a governance standpoint it is important that the Board be able to
discuss how it, and its individual members, is doing its job. Like the Administrator’'s
evaluation, the Board’'s self-evaluation is inherently related to “appointment,
employment, dismissal, discipline, promotion, demotion, and compensation.” Therefore,
it is appropriate to have such discussions in executive session. It is also noteworthy that
the Board’s self-evaluation process includes a discussion and evaluation of the quality,
timeliness, and understandability of materials provided by the Administrator and the
BWC Staff to the Board. (See questions 1, 2, 3, 4 and 7 of the self- assessment form).
Accordingly, the self-evaluation process and discussion is not limited to the Board
assessing its own performance as a Board, but also involves a discussion and evaluation
of the support and information that the BWC staff provides to the Board. In short, the
Board’s self-evaluation is, in many respects, an adjunct to its evaluation of the
Administrator.

Conclusion
The Board may adjourn into executive session to discuss the Administrator’s annual
evaluation and the Board’s annual self-assessment.

Gannett Satellite Info. Network v. Chillicothe City School Dist., 41 Ohio App. 3d 218 (4th Dist. 1988), and
Davidson v. Sheffield-Sheffield Lake Bd. of Educ., No. 89-CA004624, 1990 Ohio App. LEXIS 2190 (9th
Dist. May 23, 1990) (Court rejected argument that an executive session was illegally held for a dual,
unauthorized purpose when it was held to discuss termination of a specific employee’s employment due
to budgetary considerations). The courts based their decisions on language in the Act that “requires that
‘all meetings of any public body are declared to be open to the public at all times; thus any exceptions to

openness are to be drawn narrowly.”
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Sent: Tue 8/11/2009 8:17 AM
To: Falls Alison
Cc: Lhota William; Berno Donald; Ryan Marsha; Barnes James

Alison,

At last Governance Committee meeting, you asked whether education sessions for Board
members, at the Committee level, satisfied both the letter and spirit of the statute. You
asked me to further review and comment.

The relevant statute is R.C. 4121.21, which provides that:
(F) The board shall:

k% k

(16) Develop and participate in a bureau of workers’ compensation board of directors education
program that consists of all of the following:

(@) An orientation component for newly appointed members;

(b) A continuing education component for board members who have served for at least one year;
(¢) A curriculum that includes education about each of the following topics:

(i) Board member duties and responsibilities;

(ii) Compensation and benefits paid pursuant to this chapter and Chapters 4123., 4127., and
4131. of the Revised Code;

(iii) Ethics;

(iv) Governance processes and procedures;
(v) Actuarial soundness;

(vi) Investments;

(vii) Any other subject matter the board believes is reasonably related to the duties of a board
member.

(17) Submit the program developed pursuant to division (F)(16) of this section to the workers’
compensation council for approval;

(18) Hold all sessions, classes, and other events for the program developed pursuant to division
(F)(16) of this section in this state.

ANSWER: The answer to your question is “Yes.” The statute does not specify that the
education sessions be conducted only at Board meetings. It appears that aslong as a
majority of Board members attend the respective education sessions, then the
requirements of the statute are satisfied. If a Board member is unable to attend a
particular session, that member would also be permitted to attend a “make-up session.”
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The statute is designed to set forth the minimum educational components, not how,
when, or where those sessions are conducted. The only situs or location requirement is
that the sessions be conducted in Ohio. See section (18) above.

Also, please keep in mind that the education sessions are not required to be conducted in
open meetings. Education sessions have an information-seeking nature that do not
involve actual deliberations of public business. As such, they are not “ meetings” for
purposes of the Open Meetings Act. However, if the education session is not conducted
in a public meeting, then the directors must be careful to not engage in a discussion of
public business with one another during the session.

If you have any other questions regarding this matter, please do not hesitate to contact
me.

James A. Barnes
Chief Legal Officer
Ohio Bureau of Workers' Compensation

(614) 466-1938

This message and/or attachment(s) may contain confidential attorney work product and/or may be
privileged and/or confidential and/or protected from disclosure by applicable law. If you are not the
intended recipient, you are hereby notified that you have received this message in error. Any review,
dissemination, distribution or copying of this message is strictly prohibited. If you received this message
in error, please notify the sender by reply or by telephone at 614.466.1938 and immediately delete this
message and any attachment(s).
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Policies and Procedures for Public Forums
Board of Directors

Ohio Bureau of Workers’ Compensation

The Board of Directors of the Ohio Bureau of Workers’ Compensation is committed to
providing an opportunity for members of the public to share information directly with the
Directors. They will also solicit comments and suggestions for the efficient and effective
administration of the bureau and its programs. To that end, the board has established a
series of public forums.

I. Purpose

The purpose of this policy is to encourage public comment in a fair, consistent and
informative manner.

Il. Coverage

This policy, upon approval by the Board of Directors, shall remain in effect until
such time as it is altered, modified, or rescinded by the board.

Ill. Procedure

a.

Anyone desiring to speak at the public forum must register in advance of
the meeting. Electronic registration will be available, or participants my
register up to 15 minutes after the forum begins, if time is available.

b. The speakers will be called in the order they have registered.

Speakers will be allotted between 3 and 5 minutes, depending on the
number of registrants and the time available. The Board chair has the
authority and the discretion to adjust the time allocation.

. Speakers should direct any questions to the Chair, who may, at the Chair’s

discretion, solicit response from the appropriate person.

Directors may ask questions of the speaker to clarify the presentation. The
Chair has discretion to count the time for the question(s) and answer(s)
against the allocated time of the speaker.

The Chair has the authority and discretion to invite experts to speak during
the public forum. If an individual is invited by the Chair to speak, the Board
may approve an appropriate time allocation.
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OBWC Board of Directors
Actuarial Committee Charter

Purpose

The Actuarial Committee, a statutory committee of the Board of Directors, shall:

¢ assist the Board of Directors in fulfilling its oversight responsibilities relating to
developing and implementing sound actuarial policies and practices;

emonitor the actuarial soundness and financial condition of the funds and review
rates, reserves and the level of net assets;

emonitor the integrity of the actuarial audit process;

emonitor compliance with legal and regulatory requirements;

emonitor the design and effectiveness of the actuarial studies;

«confirm external actuarial consultants’ qualifications and independence;

ereview any independent external actuarial work product, and

ereview opportunities and challenges the Board of Directors needs to discuss as it
fulfills the statutory requirement to fix and maintain the lowest possible rates of
premium consistent with the maintenance of a solvent state insurance fund.

In order to constitute the will of the Board of Directors, Committee actions must be
ratified or adopted by the Board of Directors to become effective.

Membership

The Committee shall be composed of a minimum of five (5) members. One member shall
be the member of the Board who is appointed as the actuary. The Board, by majority
vote, shall appoint at least four additional members of the Board to serve on the Actuarial
Committee and may appoint additional members who are not Board members, as the
Board determines necessary. Bureau management personnel cannot serve as committee
members.

The Chair and Vice Chair are designated by the Board, based on the recommendation of
the Board Chair. If the Board Chair is not a member of the Committee, he/she shall be an
ex-officio member. As an ex-officio member, the Board Chair shall vote last, and if
his/her vote will create a tie, shall abstain from voting.

The Committee Chair will be responsible for scheduling all meetings of the Committee
and providing the Committee with a written agenda for each meeting. In the absence of
the Committee Chair, the Committee Vice-Chair will assume the Chair’s responsibilities.
The Committee will have a staff liaison designated to assist it in carrying out its duties.

Members of the Actuarial Committee serve at the pleasure of the Board and the Board, by

majority vote, may remove any member except the member of the committee who is
appointed as the actuary member of the Board.
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Meetings

The Committee shall meet at least nine (9) times annually. The Committee Chair will
provide a meeting report at the next subsequent Board meeting. Additional meetings
may be requested by the Committee Chair, 2 or more members of the Committee, or the
Chair of the Board.

A quorum shall consist of a majority of Committee members. Committee meetings will
be conducted according to Robert’s Rules of Order. All Directors are encouraged to attend
the Committee meetings.

The Committee will invite members of management, external actuarial firms, internal
actuarial staff and/or others to attend meetings and provide pertinent information, as
necessary.

Minutes for all meetings of the Committee will be prepared to document the actions of
the Committee’s in the discharge of its responsibilities.

Duties and Responsibilities

1. The Actuarial Committee shall be responsible for the following statutory
requirements:

o Recommend actuarial consultants for the Board to use for the funds
specified in Chapters 4121, 4123, 4127, and 4131 of the Revised Code
(RC 4121.129 (B)(1))

e Review the calculation of rate schedules prepared by the actuarial
consultants with whom the Board contracts (RC 4121.129 (B)(2))

e Supervise, for the Board’s consideration, the preparation of an
annual report of the actuarial valuation of the assets, liabilities and
funding requirements of the state insurance funds to be submitted to
the Workers’ Compensation Council and the Senate and the House.
(RC 1421.125(C) and 4123.47)

o Arrange for an actuarial analysis of any legislation expected to have
measurable financial impact on the system, within 60 days after
introduction of the legislation. (RC 4121.125(C)(6) and (7) and
4121.125(G)).

o At least once every five (5) years, contract for an actuarial
investigation of experience of employers; mortality, service and
injury rate of employees; and payment of benefits in order to update
the assumptions on the annual actuarial report. (RC 4121.125(C)(4)
and RC 4121.125(F)

e Review, and make recommendations to the Board, regarding rate-
making administrative code rules. (RC 4121.12(F)(13)(a))

2. Coordinate with other Board Committees on issues of common interest,

including but not limited to an annual discussion of actuarial issues that would
impact the Board’s statutory requirement to fix and maintain the lowest
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possible rates of premium consistent with the maintenance of a solvent state
insurance fund.

3. At least annually, review this charter and submit any proposed changes to the
Governance Committee and to the Board for approval.

4. Create, by majority vote, a subcommittee consisting of one or more Directors on
the Committee. As appropriate, and in consultation with the Chair, appoint
other Board members to the subcommittee. The subcommittee shall have a
specific purpose. The subcommittee shall keep minutes of its meetings. The
subcommittee shall report to the Committee. At any time, the Committee, by
majority vote, may dissolve the subcommittee.

5. Perform such other duties required by law or otherwise as are necessary or
appropriate to further the Committee’s purposes or as the Board may from
time to time assign to the Committee.

Draft 092607

Review & Approved 112107, Chuck Bryan, Chair
Revised 012408

Revised 092408

Annual Review and Revision 112108

Annual Review and Revision 112009

Annual Review and Revision 111910
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OBWC Board of Directors
Audit Committee Charter

Purpose

The Audit Committee, a statutory committee of the Board of Directors, shall:

e assist the Board of Directors in fulfilling its oversight responsibilities relating to
developing and implementing sound audit policies and practices;

provide oversight of the integrity of financial reporting process;

ensure compliance with legal and regulatory requirements;

monitor the design and effectiveness of the system of internal control;

confirm external auditor’s qualifications and independence;

review performance of the internal audit function and independent auditors; and
review opportunities and challenges the Board of Directors needs to discuss as it
fulfills the statutory requirement to fix and maintain the lowest possible rates of
premium consistent with the maintenance of a solvent state insurance fund.

In order to constitute the will of the Board of Directors, Committee actions must be
ratified or adopted by the Board of Directors to become effective.

Membership

The Committee shall be composed of a minimum of five (5) members. One member shall
be the member of the Board who is appointed as the certified public accountant. The
Board, by majority vote, shall appoint at least four additional members of the Board to
serve on the Audit Committee and may appoint additional members, who are not Board
members, as the Board determines necessary. Bureau management personnel cannot
serve as committee members.

The Chair and Vice Chair are designated by the Board, based on the recommendation of
the Board Chair. If the Board Chair is not a member of the Committee, he/she shall be an
ex-officio member. As an ex-officio member, the Board Chair shall vote last, and if his/her
vote will create a tie, shall abstain from voting.

The Committee Chair will be responsible for scheduling all meetings of the Committee
and providing the Committee with a written agenda for each meeting. In the absence of
the Committee Chair, the Committee Vice-Chair will assume the Chair’s responsibilities.
The Committee will have a staff liaison designated to assist it in carrying out its duties.

Members of the Audit Committee serve at the pleasure of the Board, and the Board, by

majority vote, may remove any member except the member of the committee who is the
appointed certified public accountant member of the Board.

Meetings

The Committee shall meet at least nine (9) times annually. The Committee chair will
provide a meeting report at the next subsequent Board meeting. The Board grants the
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Committee authority to have additional meetings. Additional meetings may be requested
by the Committee Chair, 2 or more members of the Committee, or the Chair of the Board.

A quorum shall consist of a majority of Committee members. Committee meetings will be
conducted according to Robert’s Rules of Order. All Directors are encouraged to attend
the Committee meetings.

The Committee will invite members of management, external auditors, internal auditors
and/or others to attend meetings and provide pertinent information as necessary.

Minutes for all meetings of the Committee will be prepared to document all actions of the
Committee in the discharge of its responsibilities.

Duties and responsibilities

1. The Audit Committee shall be responsible for the following statutory requirements:

¢ Recommend to the Board an accounting firm to perform the annual audit
required under RC 4123.47. (RC 4121.129 (A)(1))

e Recommend an auditing firm for the Board to use when conducting audits
under RC 4121.125. (RC 4121.129 (A)(2))

¢ Review results of each annual audit and management review; if problems exist,
assess appropriate course of action to correct, and develop action plan. (RC
4121.129 (A)(3))

o Monitor implementation of any action plans created to correct problems noted
in each annual audit. (RC4121.129 (A)(4))

e Review management’s biennial appropriation requests and recommend
approval to the Board. (RC 4121.121 (B)(10).

e Review and recommend to the Board the proposed annual fiscal year
Administrative Cost budget prepared by management. Also, advise the Board
of any adjustments made to the proposed budget. (RC 4121.121 (B)(10).

¢ Review all internal audit reports on a regular basis. (RC 4121.129(A)(5))

e At least once every 10 years, have an independent auditor conduct a fiduciary
performance audit of BWC's investment program, policies and procedures.
Provide a copy of audit to the Auditor of State. (RC 4121.125(1))

e Provide input to the Board when the Administrator seeks the advice and
consent of the Board on the appointment and/or removal of the Chief of
Internal Audit. (RC 4121.125 (J))

2. Oversight of the integrity of the financial information reporting process:

a. Review with management and the external auditor significant financial
reporting issues and judgments made in connection with the preparation of
the financial statements.

b. Review with management and the external auditor the results of the audit.

3. Coordinate with other Board committees on issues of common interest, including
but not limited to an annual discussion of audit issues that would impact the
Board’s statutory requirement to fix and maintain the lowest possible rates of
premium consistent with the maintenance of a solvent state insurance fund.
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10.

11.

12.

13.

14.

15.

16.

Serve as the primary liaison for Bureau of Workers’ Compensation Board of
Directors and providing a forum for handling all matters related to audits,
examinations, investigations or inquiries of the Auditor of State and other
appropriate State or Federal agencies.

Develop an oversight process to assess the adequacy and effectiveness of internal
controls and provide the mechanisms for periodic assessment of system of
internal controls on an ongoing basis.

Oversee the assessment of internal administrative and accounting controls by both
the external independent financial statement auditor and internal auditor.

Ensure the independence of the external auditor and approve all auditing, other
attestations services and pre-approve non-audit services performed by the
external auditor.

Review the internal financial statements upon the request of a committee member
or BWC staff.

Receive and review reports from management regarding the status of
appropriations bills.

At least annually, meet with General Counsel and Chief of Internal Audit to review
BWC Code of Ethics to ensure that it is adequate and up-to-date. Report on review
and recommended changes, if necessary, to the Board.

Retain and oversee consultants, experts, independent counsel, and accountants to
advise the Committee on any of its responsibilities.

Seek any information it requires from employees—all of whom are directed to
cooperate with the Committee’s requests, or the requests of internal or external
parties working for the Committee. These parties include, but are not limited to
internal auditors, all external auditors, consultants, investigators and any other
specialists working for the Committee.

The Audit Committee is responsible for strategic financial policies for assuring the
appropriate level of net assets for the appropriate BWC funds, including an annual
review of the funding ratio and the net leverage ratio pursuant to BWC’s Net Asset
Policy. The Audit Committee shall also take the lead in the process for
establishing the discount rate for reserves.

At least annually, review the Audit Committee charter and submit any proposed
changes to the Governance Committee and to the Board for approval.

The Committee by majority vote may create a subcommittee consisting of one or
more Directors on the Committee. In consultation with the chair, other board
members may be appointed to the subcommittee as appropriate. The
subcommittee shall have a specific purpose. The subcommittee shall keep minutes
of its meetings. The subcommittee shall report to the Board of Directors through
the Committee. The Committee by majority vote may dissolve the subcommittee
at any time.

Perform such other duties required by law or otherwise as are necessary or
appropriate to further the Committee’s purpose or as the Board may from time to
time assign to the Committee.

Draft 092607

Review & Approved 112107, Ken Haffey, Chair
Revised 012408

Revised 012508

Revised 092408

Annual Review and Revision 112108

Annual Review and Revision 112009

Annual Review and Revision 111910
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OBWC Board of Directors
Governance Committee Charter

Purpose

The Governance Committee’, a standing committee of the Board of Directors, shall:

® Assist the Board of Directors in fulfilling its oversight responsibilities relating to
developing and implementing sound governance policies and practices.

eReview and recommend to the Board the adoption of governance guidelines and
committee charters;

eOversee compliance with federal and state laws, regulations, policies and ethical
requirements;

e Develop a process for the Board’s assessment of its performance and the
performance of Board committees;

® QOversee the process for orientation of new Board members and the continuing
education program for all Board members;

e Make recommendations for Board Vice-Chair, Committee Chairs and Vice-Chairs
and Director assignments to Board committees for the Chair’s consideration;

e Coordinate processes and procedures for the Administrator’'s annual
performance review; and

eReview opportunities and challenges the Board of Directors needs to discuss as it
fulfills the statutory requirement to fix and maintain the lowest possible rates
of premium consistent with the maintenance of a solvent state insurance fund.

In order to constitute the will of the Board of Directors, Committee actions must be
ratified or adopted by the Board of Directors to become effective.

Membership

The Committee shall be composed of a minimum of five (5) members. One member shall
be the Chair of the Ohio Bureau of Workers’ Compensation Board of Directors. The Board,
by majority vote, shall appoint at least four (4) additional members of the Board. Bureau
management personnel cannot serve as Committee members. The Chair and Vice-Chair
are designated by the Board based on the recommendation of the Board Chair.

The Committee Chair will be responsible for scheduling all meetings of the Committee
and providing the Committee with a written agenda for each meeting. In the absence of
the Committee Chair, the Committee Vice-Chair will assume the Chair’s responsibilities.
The Committee will have a staff liaison designated to assist it in carrying out its duties.

Members of the Governance Committee serve at the pleasure of the Board, and the
Board, by majority vote, may remove any member except the Board chair.

Meetings

’RC 4121.12(G)(2) states the Board may create committees in addition to the audit, actuarial and
investment committees that the board determines are necessary to assist the board in performing
its duties
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The Governance Committee shall meet at least four (4) times annually. The Committee
Chair will provide a report of the meeting at the next subsequent Board meeting.
Additional meetings may be requested by the Committee Chair, 2 or more members of
the Committee, or the Board Chair.

A quorum shall consist of a majority of Committee members. Committee meetings will
be conducted according to Robert’s Rules of Order. All Directors are encouraged to attend
the Committee meetings.

The Committee will invite members of management, fiduciary counsel, and/or others to
attend meetings and provide pertinent information as needed.

Minutes for all meetings of the Committee will be prepared to document the actions of
the Committee in the discharge of its responsibilities.

Duties and Responsibilities

1. The Governance Committee shall assist the Board in meeting the following statutory

requirements:

o Assist in the establishment of the Board’s annual prospective performance goals
and objectives for the Administrator; coordinate and facilitate the process for the
Board’s annual performance evaluation of the Administrator (RC 4121.12(F)(15)).

o Oversee the BWC orientation process and its implementation for newly appointed
members of the BWC Board. The Committee shall also regularly assess the
adequacy of and need for additional continuing Director education programs.
These requirements include: orientation for new members; continuing education
for those Board members who have served for more than one year; Board
member duties and responsibilities; injured worker compensation and benéefits;
ethics; governance processes and procedures; actuarial soundness; investments;
and any other subject matter the Board believes is reasonably related to the duties
of a Board member (RC 4121.12(F)(16)).

e Make recommendations to the Board for retaining fiduciary counsel. (RC 4121.12
(F)(6)(c)).

o Oversee the process for all statutorily required reports of the Board for submission
to the Governor, General Assembly or the Workers’ Compensation Council (RC
4121.12(F)(3), 4121.125).

2. At least annually review the Board’s Governance Guidelines and the charters of the
Board’s standing committees, and making such recommendations as the Committee
determines necessary, appropriate, and consistent with Ohio law, including
recommendations concerning the structure, composition, membership and function of
the Board and its committees, subject to Board approval.

3. Make recommendations for Board Vice-Chair, Committee Chairs and Vice-Chairs, and
Director assignments to Board committees for the Chair’s consideration and the
Board’s approval.

4. Develop and coordinate the annual self-assessment of the Board and its Committees.

5. Oversee compliance with laws, regulations, policies and ethical requirements.
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6. Act as the lead committee for rule review and changes for any rules not otherwise
assigned to an existing committee. The Committee will follow the process for rule
review as outlined in the Governance Guidelines.

7. Coordinate with other Board committees on issues of common interest, including but
not limited to an annual discussion of regulatory and governance issues which would
impact the Board’s statutory requirement to fix and maintain the lowest possible rates
of premium consistent with the maintenance of a solvent state insurance fund.

8. Create by majority vote a subcommittee consisting of one or more Directors on the
Committee. In consultation with the Chair, other Board members may be appointed to
the subcommittee as appropriate. The subcommittee shall have a specific purpose.
The subcommittee shall keep minutes of its meetings. The subcommittee shall report
to the Committee. The Committee by majority vote may dissolve the subcommittee at
any time.

9. Perform such other duties required by law or otherwise as are necessary or appropriate
to further the Committee’s purposes, or as the Board may from time to time assign to
the Committee.

Draft reviewed Oct. 4, 2007 and Oct. 14, 2007
Approved as edited 112107; Alison Falls, Chair
Revised 012308

Revised 092408

Annual Review and Revision 112108

Annual Review and Revision 112009

Annual Review and Revision 111910
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OBWC Board of Directors
Investment Committee Charter

Purpose

The Investment Committee, a statutory committee of the Board of Directors, shall:

e assist the Board of Directors in fulfilling its oversight responsibilities relating to
developing and implementing sound investment policies and practices;
o ensure that the assets of the Ohio Bureau of Workers’ Compensation (OBWC) are
effectively managed in accordance with the laws of the State of Ohio, and the Ohio
Bureau of Workers’ Compensation Statement of Investment Policy and Guidelines;
eassist the Board of Directors in the review and oversight of the State Insurance Fund and
each Specialty Fund (collectively the Funds) assets;

e develop and monitor the implementation of the BWC’s investment policy

ereview opportunities and challenges the Board of Directors needs to discuss as it fulfills
the statutory requirement to fix and maintain the lowest possible rates of premium
consistent with the maintenance of a solvent state insurance fund.

In order to constitute the will of the Board of Directors, Committee actions must be
ratified or adopted by the Board of Directors to become effective.

Membership

The Committee shall be composed of a minimum of five (5) members. Two members shall be
the members of the Board who are appointed to the Board as the investment and securities
experts. The Board, by majority vote, shall appoint at least three additional members of the
Board to serve on the Investment Committee and may appoint additional members, who are not
Board members, as the Board determines necessary. Each additional non-Board member
appointed must have at least one of the following qualifications: a) experience managing
another state’s pension funds or workers’ compensation funds; or b) expertise that the Board
determines is needed to make investment decisions (RC 4121.129(C)(1)). Bureau management
personnel cannot serve as Committee members.

The Chair and Vice Chair are designated by the Board, based on the recommendation of the
Board Chair. If the Board chair is not a member of the Committee, he/she shall be an ex-officio
member. As an ex-officio member, the Board Chair shall vote last, and if his/her vote will create
a tie, shall abstain from voting.

The Committee Chair will be responsible for scheduling all meetings of the Committee and
providing the Committee with a written agenda for each meeting. In the absence of the
Committee Chair, the Committee Vice-Chair shall assume the Chair’s responsibilities. The
Committee will have a staff liaison designated to assist it in carrying out its duties.

Members of the Investment Committee serve at the pleasure of the Board and the Board, by

majority vote, may remove any member except the members of the Committee who are
appointed as the investment and securities expert members of the Board.
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Meetings

The Investment Committee will meet at least nine (9) times annually. The Committee Chair will
provide a report of the meeting at the next subsequent Board meeting. Additional meetings
may be requested by the Committee Chair, 2 or more members of the Committee, or the Chair of
the Board.

A quorum shall consist of a majority of Committee members. Committee meetings will be
conducted according to Robert’s Rules of Order. All Directors are encouraged to attend the
Committee meetings.

The Committee will invite members of management, investment advisors, fiduciary counsel
and/or others to attend meetings and provide pertinent information as necessary

Minutes for all meetings of the Committee will be prepared to document the actions of the
Committee in the discharge of its responsibilities.

Duties and Responsibilities

The Investment Committee is charged with overseeing all investment-related matters and
activities of the BWC. The Committee evaluates proposals requiring Board action and makes
recommendations for consideration by the Board. The Committee shall:

1. Assist the Board in meeting the following statutory requirements:

o Develop and recommend the strategic asset allocation and investment policy for the
Funds in accordance with RC 4123.442 and submit to the Board for approval.

e Periodically review the investment policy in light of any changes in actuarial
variables, market conditions, etc. and make recommendations for any changes, as
appropriate to the Board for approval. (RC 4121.12(F)(7))

o Assist the Board to assure that the investment policy is reviewed and approved at
least annually, published, and copies are made available to interested parties. (RC
4121.12(F)(8))

¢ Prohibit, on a prospective basis, any investment the Committee finds to be contrary
to the investment objectives of the Funds and submit to the Board for approval (RC
4121.12(F)(9)).

¢ Recommend the opening and closing of each investment class and submit to the
Board for approval. (RC 4121.12(F)(10))

e Develop and recommend rules on due diligence standards for employees of BWC to
follow when investing in each asset class. Develop and recommend policies and
procedures to review and monitor the performance and value of each asset class.
Submit these recommendations to the Board for approval. (RC 4121.12(F)(11))

e Review the annual report on the investment performance of the funds and the value
of each investment class and submit to the Board for approval. Once approved, this
report must be submitted to the Governor, the president and Minority Leader of the
Senate, and the Speaker and Minority Leader of the House of Representatives. (RC
4121.12(F)(12))

e Monitor implementation of the investment policy by the Administrator and the Chief
Investment Officer (RC 4121.129(C)(2)(c)).

47



e Recommend outside investment counsel with whom the Board may contract to assist
the Investment Committee in fulfilling its duties (RC 4121.129(C)(2)(d)).

o Review the performance of the Chief Investment Officer and any investment
consultants retained by the BWC to assure compliance with the investment policy and
effective management of the Funds (RC 4121.129(C)(2)(e)).

e Consult with the Administrator and recommend to the Board the appointment of the
Chief Investment Officer. (RC 4123.441)

2. Recommend to the Board for approval the criteria and procedures for the selection of the
Investment Managers and General Partners. Approve the final selection, funding and
termination of all Investment Managers and General Partners.

3. Monitor and review the investment performance of the Funds on a quarterly basis to
determine achievement of objectives and compliance with this investment policy.

4. Coordinate with other Board committees on items of common interest, including but not
limited to an annual discussion of investment issues that would impact the Board’s
statutory requirement to fix and maintain the lowest possible rates of premium consistent
with the maintenance of a solvent state insurance fund.

5. At least annually, review this charter and submit any proposed changes to the Governance
Committee and to the Board for approval.

6. Create, by majority vote, a subcommittee consisting of one or more Directors on the
Committee. In consultation with the Chair, other Board members may be appointed to the
subcommittee as appropriate. The subcommittee shall have a specific purpose. The
subcommittee shall keep minutes of its meetings. The subcommittee shall report to the
Committee. The Committee by majority vote may dissolve the subcommittee at any time.

7. Perform such other duties required by law or otherwise as are necessary or appropriate to
further the Committee’s purposes, or as the Board may from time to time assign to the
Committee.

Review & Approved 112107, Bob Smith, Chair
Revised 012408

Revised 092408

Annual Review and Revision 112108

Annual Review and Revision 112009

Annual Review and Revision 111910
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OBWC Board of Directors
Medical Services and Safety Committee Charter

Purpose

The Medical Services and Safety Committee, a standing committee of the Board of
Directors’, shall:

e assist the Board of Directors in fulfilling its oversight responsibilities relating
to developing and implementing sound medical services and safety policies
and practices;

e assist the Board of Directors in the development of strategic policy for the
provision of quality, cost-effective safety and accident prevention programs for
the mutual benefit of injured workers and employers;

e assist the Board of Directors in the development of strategic policy for the
provision of quality, cost-effective treatment and rehabilitation services
necessitated as the result of workplace injuries for the mutual benefit of
injured workers and employers, and

e review opportunities and challenges the Board of Directors needs to discuss as
they fulfill the statutory requirement to fix and maintain the lowest possible
rates of premium consistent with the maintenance of a solvent state insurance
fund.

Membership

The Committee shall be composed of a minimum of five (5) members. The Board, by
majority vote, shall appoint at least three members of the Board to serve on the
Medical Services and Safety Committee and may appoint additional members, who
are not Board members, as the Board determines necessary. Bureau management
personnel cannot serve as a Committee member.

The Chair and Vice Chair are designated by the Board, based on the recommendation
of the Board Chair. If the Board Chair is not a member of the Committee, he/she shall
be an ex-officio member. As an ex-officio member, the Board Chair shall vote last,
and if his/her vote will create a tie, shall abstain from voting.

The Committee Chair will be responsible for scheduling all meetings of the Committee
and providing the Committee with a written agenda for each meeting. In the absence
of the Committee Chair, the Committee Vice-Chair shall assume the Chair’s
responsibilities. The Committee will have a staff liaison designated to assist it in
carrying out its duties.

® RC 4121.12(G)(2) states the Board may create committees in addition to the audit, actuarial and
investment committees that the Board determines are necessary to assist the Board in performing its
duties.
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Members of the Medical Services and Safety Committee serve at the pleasure of the
Board, and the Board, by majority vote, may remove any member.

Meetings

The Committee shall meet at least six (6) times annually. The Committee Chair will
provide a report of the meeting at the next subsequent Board meeting. Additional
meetings may be requested by the Committee Chair, 2 or more members of the
Committee, or the Chair of the Board.

A quorum shall consist of a majority of Committee members. Committee meetings
will be conducted according to Robert’s Rules of Order. All Directors are encouraged
to attend the Committee meetings.

The Committee will invite members of management, and/or others to attend meetings
and provide pertinent information, as necessary.

Minutes for all meetings of the Committee will be prepared to document the actions of
the Committee in the discharge of its responsibilities.

Duties and responsibilities

The Committee shall have the responsibility for ensuring the appropriateness and
oversight of policy regarding BWC medical and managed care services and safety
programs:

1. The Committee shall assist the Board in meeting the following statutory
requirements, including but not limited to:

e Consult with the Administrator and recommend to the Board the appointment
of the Superintendent of Safety and Hygiene (RC 4121.37);

e Review and make recommendations to the Board regarding administrative
code rules related to BWC's Division of Safety and Hygiene, including specific
safety rules (RC 4121.12 (F)(13)(b), and 4121.12(F)(13)(d));

o Review and make recommendations to the Board regarding administrative
code rules related to BWC’s health partnership program (RC 4121.12 (F)(13)(c));

e Review the Division of Safety and Hygiene annual report (RC 4121.37)

2. The Committee shall provide strategic oversight for BWC in the following areas:

e Composition of, modification of, and/or delivery of occupational safety and
health programs;

e Composition of or modification to medical, occupational safety and health
research programs;

¢ |nitiation and development of collaborative partnerships between BWC and
other agencies in and outside Ohio for the purpose of improving medical
services, managed care services and workplace safety;

e Composition of or improvement to BWC's medical provider network and
practice guidelines;
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Managed care and claims policies including an appropriate disability
prevention delivery model;

Research for injury prevention, treatment guidelines, the benefit plan,
formularies, and corresponding fee schedules;

Improvements to the provider bill payment services, and

Development of metrics for all of the above showing comparative
effectiveness.

Coordinate with the other Board Committees on items of common interest,
including but not limited to an annual discussion of issues under their
jurisdiction that would impact the Board’s statutory requirement to fix and
maintain the lowest possible rates of premium consistent with the maintenance
of a solvent state insurance fund.

At least annually, review the Medical Services and Safety Committee charter
and submit any proposed changes to the Governance Committee and to the
Board for approval.

The Committee by majority vote may create a subcommittee consisting of one
or more Directors on the Committee. In consultation with the Chair, other
Board members may be appointed to the subcommittee as appropriate. The
subcommittee shall have a specific purpose. Each subcommittee shall keep
minutes of its meetings. The subcommittee shall report to the Committee. The
Committee by majority vote may dissolve the subcommittee at any time; and
Perform such other duties required by law or otherwise as are necessary or
appropriate to further the Committee’s purposes or as the Board may from
time to time assign to the Committee.

Draft 102909
Reviewed and approved 112009, Jim Harris, Chair
Reviewed and approved 111910
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Net Asset Policy
Ohio Bureau of Workers’ Compensation
Board of Directors

BWC requires a prudent level of net assets to protect the fund against financial
and operational risks that may threaten the ability to meet future obligations.
These financial and operational risks include, but are not limited to, the following:

e Uncertainty in the ultimate amount and timing of future payments on
known claims;

e Legislative and court actions that may affect future operations;

e Substantial catastrophic events, either through acts of nature or acts of
man;

e Significant market fluctuations resulting in material changes in the
valuation of the investment portfolio; and

e Economic factors impacting BWC'’s ability to collect premiums.

In an effort to maintain a solvent and stable state fund, BWC should maintain a
sufficient level of net assets to handle these risks.

Business Rationale

e Adoption of a net asset policy will enable the organization to maintain
prudent funded net assets to support the financial strength of the State
Insurance Fund and maintain stability in premium costs.

e Adoption of a net asset policy will enable the organization to fulfill the
statutory requirements of maintaining a solvent state fund while keeping
premiums as low as possible.

e Adoption of a net asset policy with guidelines provides flexibility in

decision-making with respect to options such as premium credits or
surcharges.

Methodology

e Should use methodology supported by customized metrics to calculate key
results used in measuring funding adequacy.

e Funding Ratio is defined as funded assets divided by funded liabilities
(funded assets= cash, investments, and current receivables less deposits
and current payables; funded liabilities=reserves for unpaid claims and
funded claim expenses, excluding any risk margin, discounted at a rate
as approved by the Board of Directors).

e Net Leverage Ratio is premium income plus reserves for compensation
and compensation adjustment expense divided by net assets.
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Guiding Principles

e Sound fiscal principles would dictate the need to maintain sufficient
assets to meet current and future obligations. Therefore, as a matter of
policy, the minimum guideline for a funding ratio should never be below
1.00.

e Should reflect the unique characteristics of the Ohio system. We have
less stress on premiums and have more flexibility on the level of
liabilities than a private carrier. The guidelines also reflect the statutory
obligation to maintain a solvent fund with the lowest possible
premiums.

The Net Asset policy

Should incorporate the concept of ranges to be responsive to changes and
to maintain a degree of stability in operating results over time.

Should incorporate appropriate options for premium credits or surcharges,
if metrics indicate excessive or inadequate financial reserves.

Should enable BWC to make limited peer comparisons.

Should be tailored to each fund where a material amount of a fund’s
obligations are funded, as opposed to pay-as-you-go (Pay-as-you-go funds
include the DWRF | and II, SIEGF and ACF).

Should include consideration of risks associated with estimates inherent in
financial reporting including, but not limited, to medical inflation, discount
rate, and portfolio market valuation.

The following steps should be taken when establishing guidelines for the funding
ratio and net leverage ratio:

1.

2.

The Administrator, with approval from the BWC Board of Directors, should
establish guidelines for a Funding Ratio and a Net Leverage Ratio.

The guidelines for a Funding Ratio and a Net Leverage Ratio should be
monitored as a component of the monthly Enterprise Report (or
comparable financial report).

Deviations from the established guidelines shall be reported monthly and
evaluated at least annually. At least annually, the Administrator, in
conjunction with the appropriate senior executives, should prepare a
recommendation to address variations from the guidelines.

The Administrator shall present these recommendations to the Board of
Directors for review and approval.

The Board of Directors shall review guidelines for the Funding Ratio and
Net Leverage Ratio on an annual basis.
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Policy Guidelines

Review Date

Funding Ratio Guideline

Net Leverage Ratio Guideline

July 31, 2009 1.02to0 1.35 3.0:1 to 8.0:1
April 30, 2010 1.15t0 1.35 3.0:1to 7.01
Historical State Insurance Fund Information*
FY Ended Net Assets Funding Net Leverage
June 30 (in millions) Ratio Ratio
2000 $6,644,827 1.552 2.1555
2001 $4,643,351 1.373 3.1594
2002 $1,886,585 1.148 8.3538
2003 $417,937 1.029 39.8767
2004 $644,444 1.044 26.4196
2005 $507,491 1.038 34.4908
2006 $1,278,845 1.091 13.5202
2007 $2,080,045 1.144 8.2621
2008 $2,206,923 1.152 7.9323
2009 $2,515,342 1.14 8.22
Policy Guidelines
2010 1.02to 1.35 3.0:1 to 8.0:1
2011 1.15t0 1.35 3.0:1to0 7.0:1

*Net asset policy with Guidelines adopted by the Board of Directors in July 2009. Data
previous to 2009 is for historical purposes only.

Audit Committee: Reviewed and approved July 30, 2009, Ken Haffey, Chair
Board of Directors: Reviewed and approved July 31, 2009, Bill Lhota, Chair

Audit Committee: Reviewed and approved April 29, 2010, Ken Haffey, Chair
Board of Directors: Reviewed and approved April 30, 2010, Bill Lhota, Chair
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Process for Development of the
Reserve Discount Rate

Workers' compensation claims are generally paid over a period of several years. A
reserve for compensation is set based on the total of all estimated amounts that will be
paid in future years on reported claims and claims incurred but not reported. BWC's
practice is to discount the reserve to reflect the time value of money (one dollar of future
claims liability can be paid by setting aside less than one dollar today due to expected
investment earnings).

BWC has been discounting reserves for at least 30 years. Since 1997, BWC has
established a practice to review and evaluate the current discount rate on an annual basis
using a documented approach. The approach relies on GASB 10. Prior to FY 2006, BWC
performed this evaluation at the time of the actuarial audit. In FY 2006, BWC began its
current practice of performing the evaluation in conjunction with the rate making process
for private employers. This results in better matching of the ratemaking and reserving
processes. The discount rate is utilized for rate making purposes effective July 1. The
discount rate is utilized for auditing the reserve for compensation and compensation
adjustment expense effective June 30.

Under Ohio Revised Code 4121.121(B)(1) the Administrator has the responsibility to
establish a discount rate. Every March, the Administrator presents the discount rate
decision to the Board for review, discussion and concurrence.

The business rationale and methodology and guiding principles for the establishment of
the discount rate are:

Business Rationale

e The discount rate recognizes the economic benefit of the time value of money. It
is an appropriate accounting treatment that recognizes that benefit. However, the
discount rate does not create income.

e The discount rate enables the organization to present a prudent picture of its
liabilities that is consistent with economic forces and BWC's mission to provide
benefits for injured workers at the lowest possible cost while maintaining a solvent
state insurance fund.

Methodology and Guiding Principles

e Should use a methodology supported by accounting and actuarial literature,
especially the provisions of Governmental Accounting Standards Board (GASB)
Statement No. 10 (“Accounting and Financial Reporting for Risk Financing and
Related Insurance Issues” ) and Actuarial Standard of Practice No. 20 (“ Discounting
of Property and Casualty Loss and Loss Adjustment Expense Reserves”) as
approved by the Actuarial Standards Board.

o GASB 10 requires an examination of past portfolio performance, historical
payment patterns and settlement rates
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o Actuarial Standard of Practice #20 requires that explicit provisions for risk
accompany reserve discounting and suggests the uncertainty in the timing
and amounts of future payments be considered along with historical
payment patterns

o Both standards recommend consideration of a risk-free investment yield

e Should be established with a long term view to reduce volatility in BWC's balance
sheet and premiums

¢ Should not exceed highly probable investment returns over long periods of time

¢ Should enable management to focus on business enterprise goals

e Should be reviewed annually

The Administrator completes the following steps to establish the discount rate:

1. Meets with the Chief Actuarial Officer, Chief Investment Officer, Chief Fiscal and
Planning Officer and other senior executives as appropriate to review reserves,
investment returns, and cash flow needs

2. Follows the Actuarial Standard of Practice #20 concerning discounting

3. Follows the Government Accounting Standards Board Statement 10

4. Considers the following questions:

o Isit consistent with BWC's practice of establishing a conservative discount rate?
e Isit consistent with industry standards?

o Isthere a decreasing or increasing return on BWC’s investment portfolio?

e Are there changes in BWC's investment strategy?

o What are the trends of risk free investment yields?

e Do we anticipate changes in the financial markets?

5. Administrator presents a recommendation and rationale to the Board for review,

discussion and concurrence

Discount Rate Assumptions used in actuarial audits and rate indications

Evaluation Date Discount Rate
12/1991-12/1996 7.00%
12/1997 6.75%
6/1998 6.50%
6/1999 6.25%
6/2000 — 6/2001 6.00%
6/2002 5.80%
6/2003 — 6/2004 5.50%
6/2005 — 6/2006 5.25%
6/2007 5.00%
6/2008 5.00%
6/2009 4.5%
6/2010 4.0%
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Approved by BWC Board of Directors
February 20, 2009

April 30, 2009

April 2010
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THE OHIO ETHICS LAW OUTLINE

l. INTRODUCTION TO OHIO’S ETHICS LAW

A. Purposes of the Ethics Law:
e Protect the public from the financial, family, or business conflicts of its public servants
e Encourage impartiality in governmental decisions by restricting public actions on matters in
which public officials and employees have direct and definite conflicts of interest
e Promote citizen confidence in the actions of public agencies

B. Ethics Law History:
o Created by the General Assembly in 1973
e Found in Ohio Revised Code Chapter 102 and R.C. 2921.42, 2921.421, and 2921.43
e Established the Ohio Ethics Commission, and two similar state ethics agencies in the Legislature
and Judiciary, to oversee all within the three branches of government
e Ethics Commission is one of nearly 40 similar state ethics boards and commissions

C. The Ethics Commission Oversees:
o All state and local public officials and employees (except legislative and judicial members)
o Private parties and corporations who do business with public offices

D. The Ethics Law:
e Requires personal financial disclosure to identify and protect against conflicts;
e Restricts unethical conduct through laws that have criminal sanctions; and
e Allows uniform review and guidance regarding ethics issues.

II.  THE OHIO ETHICS LAW — A WORKING UNDERSTANDING

General Rule: Whenever the interests of the public official or the public official’s family or
business associates are present in an issue before the public official, there is an ethics question.

A. General Public Protections — The Ethics Law contains criminal restrictions to:
e Restrict participation in public matters involving direct and definite personal, family and business
interests of a public official or employee;
Limit compensation for public duties to their public employer:
Restrict personal, family, and business interests in public contracts;
Prohibit nepotism in public hires and services;
Condition former officials and employees’ post-employment activity;
Control the disclosure of confidential information, and;
Provide protections against influence peddling in public agencies for personal benefit.

B. Conflict of Interest and Supplemental Compensation — R.C. 102.03(D), (E), (F), 2921.43
e Core of Ethics Law restrictions that often appear together in analysis and violations. Ethics
Law does not replace, but supplements, bribery and theft prohibitions. No quid pro quo
required.

1. R.C.102.03(D):
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a. Prohibits a public official’s active use of authority to secure anything of value that could have
a substantial and improper influence on the official. Includes voting, discussing, deliberating,
or formally or informally lobbying on matters of conflict [OEC 2007-01].

b. Not necessary that thing of value is received by the official—could be received by family
member or business associate.

R.C. 102.03(E):

a. Prohibits a public official’s acceptance or solicitation of anything of value that could have a
substantial and improper influence on the official [OEC 2001-03]. A thing of substantial
value from an improper source would have a substantial and improper influence.

b. Anything of value includes money, goods, future employment, interest in realty, and every
other thing of value [R.C. 1.03].

c. Improper sources include parties doing or seeking to do business with, regulated by, or
interested in matters before a public agency [OEC 2003-03].

d. Receipt or acceptance alone creates potential violation [OEC 2001-03].

R.C. 102.03(F):
a. Prohibits a private party from giving or promising anything of value. [OEC 2008-01]
b. Prohibited regardless of whether official solicits the item.

Application to issues of:

a. Employment: A public official is prohibited from soliciting, accepting, or using his position
to seek employment from “improper” sources unless the official can withdraw from
participating in any actions that affect the prospective employer and his abstention is
approved by supervisors, where required. Official must withdraw from participation in
official matters if attempting to secure, or approached about, employment [OEC 2008-02]

b. Travel, meals, and lodging: A public official cannot accept anything of value, including
travel, meals, and lodging, from an improper source. [OEC 2001-03]

c. Gifts: Cannot accept gifts from any party that is doing or seeking to do business with,
regulated by, or interested in matters before the public agency [OEC 2001-04].

Other Governance:
a. Executive Order 2007-01S — State officials and employees under Governor
b. Other Agency Specific Restrictions — i.e. PUCO, public investment systems

R.C. 102.03(G): Campaign Contributions not ordinarily governed under Ethics Law, unless
another violation of law. [OEC 2002-03; see also R.C. 2921.43 below].

R.C. 102.01 (H)(1) — Honoraria: Most public officials and employees who file financial
disclosure are prohibited from receiving honoraria [OEC 99-003].

R.C. 2921.43 - Supplemental Compensation:

a. Prohibits the acceptance or giving of any compensation, other than allowed by law, for the
performance of any public duty or responsibility. Separate notion of conflict; attempt to
prohibit the conflict inherent in being compensated by dual employers. Public and private
sectors both subject to supplemental compensation prohibitions [OEC 2008-01]
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b.

Prohibits the coercion of a campaign contribution [State v. Conese (2004), 102 Ohio State 3d
435]

9. R.C. 102.03(C) - Licensing Conflicts: Bars participation in license or rate-making where public
official or immediate family members (spouse residing with official and any dependent children)
own more than 5 percent.

C. Public Contract Restraints - R.C. 2921.42 and R.C. 102.04(B)
1. R.C.2921.42: Five restrictions; The three most common are:

a.

b.

C.

Public officials cannot secure public contracts for himself, family member, or a business
associate (includes hiring a family member into public employment) [OEC79-005; 98-004].
Public officials cannot have an interest in profits or benefits of a public contract entered into
by a public agency with which he is “connected” [OEC 2008-04].

Public official cannot profit from a public contract he approved or that was authorized by a
body of which he was a member unless the contract was competitively bid and awarded to the
lowest and best bidder [OEC 88-008].

2. R.C. 2921.42(A)(2) - Investing Public Funds: Public officials cannot secure the investment of
public funds in any share, bond, mortgage, or other security, if he, a member of his family, or any
of his business associates either has an interest, is an underwriter, or receives any brokerage,
origination, or servicing fees.

3. Public contract includes public purchases or acquisitions of any property or service, including
employment, grants, or improvement or maintenance of public property [OEC 87-002; 89-006].

4. Exceptions:

Stockholding below 5 percent; with an affidavit.

Four-part exception—All four must exist and the burden is upon official to demonstrate:
o Necessary supplies or services;

¢ Unobtainable elsewhere for the same or lower cost or continuing course of dealing;

e Equal or preferential treatment given agency; and

e Arm’s length, full disclosure, no participation [OEC 2000-02].

5. R.C. 102.04(B): Restricts state employees from conducting business with any state agencies
except through competitive bidding. (See F(5)(b) below for R.C. 102.04(D) exception) [OEC
2004-04].

D. Post-Employment and Representation Restrictions — R.C. 102.03(A), (B), and 102.04
1. R.C.102.03(A)(1): Revolving door prohibitions on a public official, during public service and for
one year afterwards, from representing anyone on any matter in which he personally participated
while he was a public official [OEC 2004-04].
2. Statutory Definitions:

a.

b.

Matter includes any case, proceeding, application, determination, issue, or question [OEC 99-
001].

Personal participation includes decision, approval, disapproval, recommendation, the
rendering of advice, investigation, or other substantial exercise of administrative discretion,
including supervision [OEC 91-009].

Representation is formal or informal appearance before, or any written or oral communication
with, any public agency [OEC 86-001].
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Exceptions:

e Not prohibited from representing public agency the official formerly served.

e New matters and matters in which public official did not participate; prohibition is tied to
personal participation.

e Ministerial functions - Not prohibited from performing functions like filing or amending tax
returns, incorporation papers, and similar documents.

e Proposal, consideration, or enactment of statues, rules [OEC2004-04].

R.C. 102.03(B) — Confidentiality: Lifetime prohibition on disclosure of confidential information
both during and after leaving public position [OEC93-012].

R.C. 102.04(A) - Representation and Influence Peddling
a. Prohibits state officials from receiving compensation directly or indirectly, other than from

own public agency, for any service rendered personally on any case, application, or other
matter before any public agency [OEC 93-010].

b. R.C. 102.04(D): Exemption applies to non-elected employees who render services before, or
sell goods and services to, state agencies other than the agency they serve [OEC 93-010].

1. THE OHIO ETHICS COMMISSION AND REMEDIES AVAILABLE

A. Composition:

The Commission is a bipartisan body comprised of six members who are appointed by the
Governor and subject to confirmation by the Senate. The members serve staggered, six-year
terms, and are compensated $75 per meeting, to a maximum of $1800 per year.

Current members are:

- Merom Brachman, Bexley - Vacant
- Vacant - Ben Rose, Chair, Lima
- Betty Davis, Mason - Diana Swoope, Akron

The Ethics Commission employs an Executive Director who supervises a staff of 21 that carries
out the duties of administering the Ethics Law on a day-to-day basis.

B. Statutory Responsibilities of the Ohio Ethics Commission:
1. Advice: The Commission possesses the unique authority to interpret and provide advice

regarding the Ethics Law to public servants before they act. The Commission’s written advisory
opinions provide immunity to those who follow the advice. In 2009, 182 requests for advice were
closed.

Education: The Commission provides free ethics education and informational materials related
to ethics, conflicts of interest, and financial disclosure. In 2009, 195 educational sessions were
conducted by the Commission to a total audience of 15,000 people.

Financial Disclosure: The Commission administers the financial disclosure requirement for most
public employees required to file annual disclosure statements. More than 11,000 forms are filed
annually with the Commission.

Investigation: The Commission confidentially investigates alleged violations of the Ethics Law
and related statutes for potential referral for criminal charges. In 2009, 168 active investigations
were conducted.
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V.

5. Legislation: The Commission recommends legislation to the General Assembly related to ethics,
conflicts of interest, and financial disclosure.

QUESTIONS:
Contact the Ohio Ethics Commission at (614) 466-7090. For more information about the Ethics

Commission and its duties, searches of more than 300 formal Advisory Opinions, and common sense
guidance regarding Ohio’s Ethics Law, please go to www.ethics.ohio.gov, or contact the Commission.
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8 East Long Street, 16™ Floor
Cohaxsbus, Ohio 43215
Telephone: (614) 466-7094
Fax: (614) 466-8368

Web site: www.ethics.ohio.gov

Sarah M. Brovwn, Chatrman
Robert Browning, Vice Chairman

David E. Freel, Executive Director

July 30, 2007

Candace M. Jones

Chief Legal Counsel & Fthics Officer
Ohio Department of Development

77 South High Street, 29% Floor
Columbus, Ohio 43215

Dear Mg, Jopes:

On June 28, 2007, the Ohio Ethics Commission received your letter requesting an
advisory opinion. You have asked whether the Ethics Law and related statutes prohibit artormeys
who represent employers or injured workers in workers’ compensation magters from serving as
members of the newly created Burean of Workers’ Compensation (BWC) Board of Directors

(Board).

In a second letter, received by the Commission on July 9, 2007, you asked whether
individuals are prohihited from serving on the Board if they are associated with Third Party
Administrators (TFAs) or Managed Care Organizations (MCOS3) doing business with BWC.
This later question raises more significant issues under the Ethics Law because of the application
of the public contract law, R.C. 2921.42. The Commission will answer it in 4 separate opinion.

In reviewing the questions you pose, the Commission is mindful of the two areas of past
fatlures of the BWC and its oversight body: insider self-dealing and oversight mismanagement,
The Commission’s determination is made more pressing because of the expanded adminisrrative
role that the Board of Directors must now perforr with respect to the functons of BWC.

Brief Answer

As explained more fully below, an aitorney who represents employers or injured
employess in workers’ compensation maners is prohibited from serving on the Board upless he
or she: (1) fles the staternent described in R.C 102.04(D); and (23 is able to withdraw from
matters before the Board that directly affect any official or employee of BWC. For example, the
Board member would be prohibited from participating, in any manvner, in the Board’s assessment
of the performance of the Administrator.
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Candace M. Jones
Taly 30, 2007
Page 2

Auy Board member i$ prohibited from using his or ber position in any fashion to
influence the BWC Administrator or staff on marers that directly affect his or her clients. I a
Board member who i3 an sttomey represénting employers or injured employees experiences an
unusual incresse in his or her legal business because of his or her membership on the Board,
additional questions under the Ethics Law may be raised. Notwithstanding these questions,
Board members who are also attorneys representin § employers or injured employees need to be
acutely aware that the public may perceive that they or their clients are receiving undue
advantages solely because of membership on the Board, This will be discussed in greater detail

halow.

Facts

By way of history, you have explained that the General Asserobly enacted Amended
Substitute House Bill 100 (Am. Sub, HB. 100). Among other things. Am. Sub. HLB. 100
replaced the prior BWC Oversight Commission with & new BWC Board of Directors. You have
noted that the change was made by amending the statutory provision establishing the Oversight
Commission into a provision establishing the Board of Dirsctors. R.C. 4121.12, the section that
cnables the Board, was effective immediatoly when the act became law {(Tune 10, 2007). Sec.

612.03.

The Board is composed of eleven members appointed by the Governor with the advice
and consent of the Senate. R.C, 4121.12 (A). As it relates to yOur question, the members of the

Board are:

1. An individual who, on account of his or her previous vocation, -
employment, or affiliadons, can be classed as a representative  of
employees;

2. Two individuals who, on aceount of their previous vocation, employment,

or affiliations, can be classed as representatives of employee
organizations. Of these two, one shall be 2 mermber of the executive
committee of the largest statewide labor federation;

3. Three individuals who, om sccount of their previons  vocation,
eroployment, or affilistions, can be classed as representatives of
employers. Of these three, one shall be a representative of self-insuring
smployers.  The other two shall be representatives of employers who
participate in the state workers’ compensation fund (state fund employers),
one representing eroployers with fewer than one hundred workers and one
representing employers with more than one hundred workers,

R.C.4121.12(A). The other five Board members are two javestment and securities experts, ope
actuary, one accountant, and one individval representing the public. Id.
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July 30, 2007
Page 3

You have explained that, on the Workers’ Cornpensation Oversight Commission, thers
were two “employee representative” positions. Historically, there has been s well-established
practice of appointing individuals 10 both of these positions including attorneys who regularly
represent imjured workers in workers’ compensation matters, Antorneys who represent injured
workers in these matters could have occasion to present matters to BWC staff for decision.

BWC Board of Directors—Powers and Anthority

The powers and duties of the Board are set forth in R.C. 4121.12(F. Amonpg other
things, the Board is empowered to:

(1} Establish the overall administrative policy for BWC;

() Review the progress of BWC in meeting its cost and quality objectives and
complying with its statutory objectives;

{3} Submit an annual report w the President of the Senate, the Speaker of the House
of Representatives, the Governor, and the Workers’ Compensation Coancil!

inchuding an evaluaton of the cost and quality objectives of the BWC and a
stateynent of net assets and any changes in net assets:

(4}  Review all independent financial audits of the BWC,
(3  Swudy BWC issues as requested by the BWC Administrator or Governor;

(6)  Approve the investment policy development by the Board’s investroent
committes:

(7} Review and publish the investroent policy anmaally;

(8  Prohibit investments contrary to the investment policy approved by the Board;

(¥} Vote 10 open ar close any investment classes, adopt rules for employees of the
BWC to foliow when investing in the investment class, and submit 2 report 1o the
Governor and legislative leaders on the performance and value of each investrest

class;

P The Coused is charged with reviewing the soundsess of the workers’ sompensation synem sad egisiation
Invalving or affecting the workers' compensation system. R.C, 412175, There are eleven connci] members, of
whom six are legislators and fve are individusk appointed inintly by the president of the senate and the speaker of
the hovse, The councHl bas no authority related 1o the daily aperations or oversight of BWC.
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(10}  Provide advice and consent on administrative rules, the duties and authority
cenferred on the Administrator, and the rules the Adminisraror adopts for the
health parmership program and qualified health plan; and

(11)  Meet with the Governor ansually to discuss the Administrator's performance of
his or her stamtorily prescribed duties,

Burean of Workers’ Compensation—Powers and Authority

BWC is created by R.C. 4121.121. R.C. 4121.121(A) providss thar BWC shall be
administered by the Administrator of Warkers' Compensation (Administrator), appointed by the
Governor, The Administrator is respousible for the management of BWC and for the discharge
of all administrative duties imposed on him or her. R.C. 4121.12(B). The Admimistrator shall
perform all acts and exercise all authorities and powers, discretionary or otherwise, that are
required of or vested in BWC or any of its employees by statute, except for the acts and the
exercise of authority and power that is required of and vested in the Board of Directors or the
Industrial Commission. R.C. 4121.121B)1).

The Administrator’s functions include, among other duties, employing, directing, and
supervising all BWC employees required in connection with the statutory duties of BWC;
reorganizing the work of the sections, departments, and offices of BWC to achieve the most
efficient performance of its functions. R.C. 4121.121(8)(2) and (3). The Administator may
enter into coniracts for and purchase supplies, services, materials, and equipment, and
construction; o improvernents on any buildings under the control of BWC, R.C. 4121.121(BX®

and (9),

- With respect to the Board, the Administrator is required 10 prepare and submit specified
mnformation to the Board, including information related to rules for classifications of occupations
or industries, premivm rates and contributions, and rating, rae revisions, and merit rating.
R.C. 4121.121(B)5). The Administrator is required to prepare and submit an annual budget to
the Board for approval. R.C. 4121.121(BX10).

From a review of Am. Sub. B.B. 100, it appears that some of the most significant
differences between the former Oversight Commission and the uewly created Board involve the
BWC administrative and investment policies. Formerly, the Administrator wag empowered 1o
establish the overall adn¥nisrradive policy for the BWC in the performance of its starutorily
mandated duties. As a resglt of the amendments, the suthority to establish the overall
administeative policy of the BWC now resides with the Board. R.C 4121.12(FY1). Another
significant change involves the compensation paid o the officials, Members of the Oversight
Comumission received no more than eighteen thousand dollars each year for servics on the
Commission; members of the Board receive no more than sixty thousaud dollars each yesr for

service cn the Board and its cormmirtees. R.C. 4121.12(D).
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Prior to the amendrents in Am. Sub. H.B. 100, the Administrator was also empowersd to
exercise his or Rer investment powers in accordance with the investment “objectives, policies,
and criteria established by the” Oversight Commission. As a result of the amendments, the
Administrator is empowered to exercise his or her investment powers in accordance with the
“investment policy approved by” the Board. R.C.4121.12 I{BX7).

State Board Members Representing Clients Before State Ave: £, 102 04(A

Within Ohio’s Ethics Law are restrictions on stare officials and employees, including
those serving on state boards and commissions, represeating clients before state agencies. R.C.

102.04(A)) provides:

Except as provided in division (D) of this section, no person elected or appointed
10 an office of . . . [any] board . . . of the state, excluding the courts, . . shall
receive or agree to receive directly or indirectly compensation other than from the
agency with which he serves for any service rendered or to be rendered by him
personally in any case, proceeding, application, or other matier that is before the
general assernbly or any department, division, institution, mstrumentality, board,
commission, or bureau of the state, excluding the courts.

A member of the Board is “appointed 1o an office” of 2 board of the state, subjeer 10 R.C.
102.04(A). See R.C. 4121.12(F) (before “entering upon the duties of office” a Board member
shall take an oath of office and file a required bond with the Secretary of State) and (H) Gf any
member of the Board is convicied of or pleads guilty 10 certain criminal viclations, his or her

“office™ shall be deerned vacant).

“Compensation” is defined as “money, thing of value, or financial benefit” R.C.
102.01{A). A member of the Board will receive compensation of $2500 per month for sach
mogth in which the member attends one or more meetings of the Board, and an additional $2500
per month for any onth in which the member attends one or more mestings of any committee
of the Board on which he or she serves, not to exceed $60,000 annually, R.C. 4121.12(0). R.C.
102.04(A) prohibits any Board member from receiving any additional money, thing of value, or
financial benefit for any services he or she renders personally on any case, proceeding, or other
matter before any state entity. The salary, payments, and parmership distributions an attorney
receives from his or her clients or law firm fall within the definition of compensation. See Ohio

Ethies Commission Advisory Opinion No. 92.006.

"Rendering of services” includes performing any services such as representing, advising,
or consulting with 2 client or employer, Adv. Op. No. 75-006. For example, an sttorney who,
on behalf of a client, is preparing pleadings and other documents to be filsd with 2 public
agency, negotiating or discussing matters with agency personnel Or contractors, or appearing at
agency meeting or hearing is rendering services for the client. Adv. Cp. No. 87-009.
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A case, proceeding, application, or other matter is “before” a state agency when it is
“being considered by, decided by, or in the presence of or under the official purview of” the state
agency. Adv. Op. No. 76-009. See also Adv. Ops. No. 75006 aad 92-006. Notably, the
prohibition of R.C. 102.04(A) applies whenever the matter on which the state official is
providing services is before a state agency, not merely when the affectsd public official is
actually appearing before the agency. Adv. Op. No. 75-025. In other words, R.C, 102.04(A)
prohibits the state official from personally rendering any services on a matter that is being
considered or adjudicated by any state agency, even if the official does not personally appear
before the agency on behalf of his or ber client, Adv. Op. No. 92-008.

Application to Board Members

Except as provided in R.C. 102.04(D), discussed below, R.C. 102.04(A) prohibits any
member of the Board from accepring compensation, from a client, law firm, or any other person,
for any personal services he or she is rendering on matters before the Board, BWC, the Industrial
Commission, or any other state department, board, comimission, agency, or other instrumentality.
This restricdon applies regardless of the subject matter on which the official is providing
services. For example, the restriction applies to 2 Board mermber represenfing chents on
workers' compensstion matters that are before BWC or the Industrial Commission, but also
applies 10 a Board member representing clients on utility matters before the Public Utiliies
Cormmission of Ohio or taxation matters before the Board of Tax Appeals.2

R.C. 102.04(D) provides & broad exception to this prohibition, The exteption would
apply 10 & member of the Board, as a public official appointed to a non-clective office, if the

Board member can rset two reguitements:

(1} The agency . . . before which the matter that involves the renderiop of his
services is pending, is an agency other than the one with whick he serves;

(2} Prior to rendering the personal services . . ., he files 2 staternent with the
appropriate ethics commission, with the public agency with which he
serves, and with the public agency before which the matter is pending,

Along with his or her name and address, and the addresses of the rwo public agencies involved,
the filer must disclose 2 brief description of the pending matter and of the personal services that
he or she will render on the marter. R.C. 102.04(D0(2).

RO 102.04(A) does not gensrally prohibit & Board member's law firm from receiving compensation for rendering
servicas for chients before the Board, BWC, or other state agencies. Adv. Op. No, 92.008.
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To protect against the potential misuse of influence, the filer is also required to declare,
on the annnal staternent, that be or she will disqualify hizself or herself from participating, as s
public official, in any matter involving an official or employee of the agency before which the
matter is pending. Id. The person must disqualify himself or herself for two years from the date
of the most recendy filed statement. [d. R.C. 102.04(R) emphasizes the requirerent that any
public official who files the staternent required to meet this exception shall disqualify himself or
herself from those matters described on the staternent,

An anorney who represents employees or employers on workers' COMPEnsation matters
is providing personal services on matters before BWC, the Industrial Commission, or the cousts.
R.C. 102.04(A) prohibits members of the Board from providing personal services on matters
before any state agency. The exception in R.C. 102.04(D} can apply when the Board member is
providing personal services on mauers before any agency “other than” the ong with which he or

she serveg,

é& !h !c GfE !ir

Two separate statates establish the Board and BWC. R.C. 4121.12 Board) and 4121.121
(BWC). While the Board is “comnected” with and has considerable suthority over BWC, the
members of the Board are neither officers nor employees of BWC.® The Board is connected
with and has a regulatory role over BWC and the BWC Administrator. The Board reviews, with
either its full or partial membership, the performance of the Administrator, and shares its review
with the Governor. While the two agencies have significant overlapping authority, the enabling
statutes for the Board and BWC reveal two separate public entities. The Hoard has no anthority
related to admunistration or adjudication on specific workers' compensation claims. R.C.
4123.5111. Appeals of claims decisions made by BWC go to either BWC Hearing Officers or
the Industrial Commission rather than to the Board. R.C. 4123.511¢(8)-(I. Appeals of Industrial
Commission orders shall be filed with the Court of Comumon Pleas in the county with Jurisdiction

over the claim,. R.C. 4123.512.

Therefore, a person who is an attorney representing employees or employers on workers’
compensation matters is representing his or her clients on matters thar are before BWC, and may
be before the Industrial Commission or the courts. However, those matters are not before the
Board. For that reason, an attomey who serves on the Board can meet the first requirement in

the R.C. 102.04(D) exception,

P RC. 292142{A)(4) prohibies & public official from having an interest in & public contract satered into by or for the
use of any public sgency with which he or she is “connected.” Thersfore, while the Board and BWC z sof the
same ageacy for purposes of R.C. 102.04, other provisions of the law will limit the privats sctivities of Boaed
members that directdy involve the Board or BWC. Because this issue is not presented i the question answered, it

will not be discugsed fyrher in this opinion.
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In order to meet the full exception, the Board member must file the statement described
in R.C. 102.04(D)), describing the matters on which he or she is performing personal services
before another state agency. If the Board member is an attorney who receives cormpensation to
représent clients on more than oge case before another state agency, he or she is not required o
file a statement describing each of the cases. Adv. Op. No. 93-010. As long as the Board
member files an annual statement disclosing that he or she is receiving compensation for
personsl services on matters before the other agency, the Board member has met the requirement

in R.C.102.0400%2). K

The final requirement that the Board member roust meet is disqualification, The Board
member must disqualify himself or herself, as a public official, from participaring in any matters
that affect any official or employee of the other agency. In other words, if a Board member
receives compensation to represent clients on marters before BWC, he or she would be required
to disqualify himself or herself from any mamters befors the Board thar direcdy affect an

individual official or employee of the BWC,

‘The Board member is not required to withdraw from roatters that affect BWC as a whole,
or classes of BWC employees. Adv. Op. No. 89-006. However, if any matter before the Board
were to affect the interests of an individual BWC official or employee, the Board meraber would
be required to comply with the disqualification statement.

One circumstance where disqualification would be required, taken from the duties of the
Board, is the required ammual meeting with the Governor to discuss the Admnistrator’s
performance of the dutes specified by statute. R.C. 412L.12(F)(15): The Covernor is the
appointing zethority for the Administrator, R.C. 4121.12(0) provides that, for purposes of the
open meetings law (R.C. 121.22(G)(1)), the meeting “shall be considered a meeting regarding
the employment of the Administrator.” A meeting that involves his or her employment and
requires a discussion of the past year's job performance is a mater that directly affects the
Administrator’s individual interests and, therefore, presents significant potential for conflict for 4
Board member who represems clients on BWC matters. For that reason, in order 1o comply with
the exception in R.C. 102.04(D), a Board member who recsives compensation to perform
personal services on matters before BWC will be required 1o withdraw from any discussion,
deliberation, recommendation, rendering of advice, or other activities in preparation for the
meeting described in R.C. 4121.12(F)(15) and from participating in the meeting itseif.

R.C. 102.03(D) and () provide:
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(D)  No public official or employee shall use or anthorize the use of the
authority or influence of office or employment to secure anything of value
or the promise or offer of anything of value that is of such a character as 1o
manifest 2 substantial and improper influence upon the public official or
employee with respect to that person’s duties,

(B)  No public official or employee shall solicit or accept anything of value
that is of such a character as to manifest a substaptial and improper
influence upon the public official or employee with respect to that
person’s duties,

A member of the Board is a public official subject 1o these restrictions. R.C. 102.01(B) and (C).
The term “thing of value” includes money and every other thing of value. Compensation
received from outside employment or service is considered a thing of value. Adv. Op, No.
96-004. In addition, the beneficial or detrimenta] economic trupact of a decision by a public
eatity is a thing of vale for purposes of R.C. 102.03. Adv. Ops. No. 85-012, 90-002 and

S0-012.

In some cases, R.C. 102.03(D) and (B) prohibit a person from serving in a public position
because there is a significant conflict berween the public duties he or she would be required to
perform and his or her private interest. When & public official is engaged in compensated
employment, the compensation he or she receives could manifest # subsfantial and improper
influence o him or her if matters before the public agency would definitely and directly affect
his or her outside employer. Adv. Op. No. 2007-01. A public official who is an aftorney in
private practice is prohibited from soliciting, or using bis or her position to secure, anything of
substantial value for his or her law firm, law parmers, or clients he or she is representing.  Adv,
Op. No. 90-008. In these simations, the official's objectivity and independence of judgment can
be impaired because of the definite and direct benefit or detriment to his or her outside employer,
business partaers, or client. Jd.

In the situation you have described, R.C. 102.03(D) and (E) would prohibit any attorney
serving as a member of the Board from participating in matters before the Board that have &
definite and direct affect on the Board member, his or her law firm, and clients he or she is
representing, He or she is prohibited from soliciting, or using the Board position to secure, &
favorable decision or action by Board officials or employees on matters that directly affect these
partics, He or she is required to withdraw from participating in, in any manner, in matiers
relating kis or her law firm, partners, or clients that arise before the Board.

However, when the General Assembly configured the composition of the Board, it
specifically reguired that members of the Board represent the interests of employers and
employees regolated by BWC or the Board. These representatives, in many cases, have current

ties o regnlated parties.
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In similar simations, the Commission has concluded that, when the Geperal Assembly
rmandates that & public board shall include individuals who are regulated by the board, or have
other connections with regulated parties, it has legislatively determined that some members of
the board must be directly knowledgeable shout the zres under regulation in order o effectively
govern. Adv. Op. No. 92-009. The need for this expertise counterbalapces the conflicts of
nterest the board member will face when issues before the Board generally affect the regulated
class of individuals he or she represents. 14 However, the potential for conflicts of interest is

ever present and remains subject to scrutiny under the Ethics Law.

In these circumstances, while the law does not prohibit the individuals from serving on
reguiatory boards, R.C. 102.03 (D) and (B) and other siatutes under the Commdssion’s
Jurisdiction prohibit board members from voting, discussing, or otherwise using the authority or
influence of their official position, formally or informally, with regard to mamers that wonld
resplt in a definite and direct substantial gain or benefir to the board member, his or her family
member and business associates, or clients he or she is r ating. Adv, Op. No. 90-008 and
90-009. The law does not prohibit the board members from participating in general marters that
affect ali or a significant part of the regulated community. Id. However, where a matier before
the board would only affect the board member, his or her basiness associares, or parties he or she
represents, or directly affect them in a unique or differential manner than other regulated parties,
the board member is prohibited from participating in the matter. Id.

Additional issues will be raised under the Brhics Law and related stanues for a Board
member who is an attorney representing employers or injured employees, if the Board member
experiences an unusual increase in his or her legal business because of his or her membership on
the Board. The Ethics Law prolibits 2 member of the Board who i$ 40 atiorney representing
employers or injured employees from using his or her position in any way to influence the
Administrator or staff of BWC with respect 1o specific claims or other matters that affect hig or
her clients, or using or advertising his or her Board membership in order to securs clients. Adv,
Op. 96-004. Board members who are attorneys representing employers or injured employees
should be acutely aware that the public may perceive thar they or their clients are receiving
undue advantages solely becanse of their membership of the Board. While this public percepion
does not present 4 violation of the law, all Board members should be awsare of it. Members of
the Board who are attorneys representing clients before BWC should also consult the Rules of
Professional Conduct and their application by the Board of Commissioners on Grievances and

Discipline of the Ohio Supreme Court on these issues.

Therefore, R.C. 102.03(D)) and (E) do not prohibiz attorpeys representing employers and
employees on workers” compensation matters from serving on the Board. However, R.C.
102.03(1) and (E) prohibit the Board members from participating in matters where they, their
law firms or partners, or clients they represent, will be affected in & way that is unique or
differential from the way the matter affects all other similarly situated employers or employees.
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Confidential Info tOr—— 102.03(8
Division (B) of Section 102.03 of the Revised Cade provides:

No present or former public official or employee shall disclose or use, without
appropriate authorization, any information acquired by him in the course of his
official duties which is confidential because of starutory provisions, or which has
been clearly designated 10 him as confidentizl when such confidential designation
it warranted because of the status of the proceedings or the circumstances under
which the information was received and preserving its confidentiality is necessary
1o the proper conduct of government husiness.

RC. 10203 (B) prohibits a Board member, from disclosing or using, without proper
authorization, information acquzred in the course of his or her official duties that sither is
confidenrial by statutory provision or has been clearly designated as confidential when such
designation is warranted and necessary for the proper conduct of governrnent business, It is
irn;mtant to note that no time limit exists for this prohibition and &t is effective during Board
service and after the Board member leaves office. See Adv. Ops. No. 81-002 and 88-003.

As noted above, while the Board and BWC are two separate entities, the Board has
regulatory authority over BWC. Further, because of the significant links berween the Board and
BWC, and the scope of the Board's authority (e.g. setting administrative policy for the Board), a
member of the Board is subject to additional limits regarding his or her outside relationships with
companies that are doing business with BWC, even if the companies are not doing business
directly with the Board. While your guestion does not specifically involve these kinds of outside
relationships, all of the Board mermber should be aware of the pitfalls that can arise from dual
relationships, and that service on the Board may Bmir their outside business and investment
activities, Members of the Board are encouraged to contact the Comunission for further puidance

on these issues,

For exarmple, the public contract Iaw would prohibit a member of the Board from having
an interest in a conmact enterad imto by the Board or BWC. R.C, 2921.42(A)4) prohibits 2
public official from having an interest in a pzzbi;{: contmct that is e:nmmd into by or for the

use of the . . . povernmental agency . ch b cied.” (Emphasis added.)
Tobe "”{:enmc;ed” with an agency is © ba related to, or assmawd with, that entity, Adv. Op.

No. 8§7-002.

A member of the Board would be “connected” with both the Board and BWC. (R.C.
102.04 does not use the phrase “with which he is connected” and tius requires a different
staratory interpreration.) R.C. 2921.42(AX1) would also prohibit & member of the Board from
authorizing or using his or her position to secure a public conwact, which would include 2 BWC
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contract, if the Board member, & family member, or & business associate would have an interest
in the contract,

The Commission also notes that, as reflected in protections contained in the Bthics Law
and BWC swtuzes, the public expects that the Admdnistrator and staff of BWC who process
employees’ claims must treat all claimants fairly. BWC personnel casmot pive preferennial
reatment to the employer or employee clients of any member of the Board of Direciors, R.C.
4121.122(A) and (C) also reiterate this responsibility:

(A}  The administrator of workers’ compensation, for smployees of the bureau
of workers’ compensation . . ., may discipline, suspend, demots or
discharge any employee for misfeasance, malfessance, or nonfeasance,
In the case of any deputy administrator, or of any employes assigned 10
the investigation or determination of claims, and [sic] finding of the
administrator . . . that such person is not efficient, impardal, or judicious,
if supporied by any evidence and not promoted by personal, political,
racial, or religious discrimination shall be aceepted as a fact justifying the
action taken by the adminisirator.

(C} The administrator . . . shall . . . adopt rules setting forth procedures
designed to ¢liminate outside influence on bureau . . . employees, produce
an impartial workers' compensation claims handling process, and avoid
favoritism in the claims handling process.

Conclusion

As explained more fully above, an atmomey who represemts employers or injursd
employees in workers’ compensation matiers is prohiblted from sexving on the Board pnless he
or she: (1) files the statement described in R.C. 102.04(D): and (2) is able w withdraw from
matters before the Board that divectly affect any official or employee of BWC. For example, the
Board member would be prohibited from participating, in any manner, in the Board's assessment
of the performance of the Administraror.

Any Beard member is prohibited from using his or her position in any fashion to
influence the BWC Adrinistrator or staff on matters that directly affect his or her clents, ¥ a
Board member who is ap atorney representing employers or injured employees experiences an
unusval increase in his or her legal business becauss of his or her membership on the Board,
additional questions under the Ethics Law may be raised. Notwithstanding these questions,
Board members whe are also attomeys representing employers or injured employeas need to he
acutely aware that the poblic may perceive that they or their clients are receiving ondue
advantages solely because of membership on the Board.
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The Ohio Ethics Commission approved this informal advisory opinion at it§ meeting on

July 26, 2007. The opinion is based on the facts presented. It is Hmited 1o questions arising nnder
Chapter 102, and Sections 2921.42 and 292143 of the Revised Code and does not purport to
interprat other laws or rules. H you have any questions or desire additional information, please feel

free to contact this Office again.

Sincerely,

er A. Hardin
Chief Advisory Attormey

ce: Mermbers of the Commission
David B. Freel, Executive Director, Obio Ethics Commission
Kent Markus, Chief Counsel for Governor Ted Swickland
Marsha P. Ryan, Administrator, Burean of Workers’ Cormopensation
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RC 20403 STATEMENT

Required by the Obio Exhues Law under Section 102 04D of the Revised Code

1. Name of Public Official or Employee:

Home Address:

1

Name of your Public Agency:

gt

Agency Address:

Lt

Name of Public Agency before which the matter is pending or with which business is to be conducted
{note that the exceplion provided by R.C. 102.04(D) does not extend to matters pending before vour
own ageney or business to be conducted with your own agencyy:

Agency Address:

4, Brief description of the pending matier and of the personal services to be rendered before the agency
listed in number 3, or brief description of the goods or services 1o be purchased by the agency listed in
number 3:

L

Declaration-—1 hereby disqualify myself for a pericd of two vears from any official participation as an
official or employee of:

fAgency as Hsted in mavher 2)

in any matter invelving any public official or employee of

{Agerey before which matter & pending or with ok

busmess 15 10 be conducted as Heted in numbes 33

Signeture: UDate

NOTE: Copies of this statement must be filed with the public agencies desiznated in numbers 2 and 3 above,
and with the Ohio Ethics Commission, ¥ East Long Sweer, 107 Fleor, Columbus, Ohie 43215,
Please roter any questions 1o the Ohio Frhies Commission—— {48143 4667080,

80



OHIO ETHICS COMMISSION

% East Long Street, 1™ Floar
Columbins, Ohio 43213
Telephone: (614) 466-7096¢
Fax: i614) 466-8368

Web site: www.ethics.oliiogov

Sarah M. Brown, Chainnan
Robert Browning, Vire Chairman

David E. Freel, Execative Pirector

Diecernher 17, 2007

Marsha P Ryan, Administrator Ze
Ohiie Bureau of Workers” Compensation ’:r"
30 West Spring Street =

Columbus. OH 43215.2256
Drear Ms. Ryan:

On September 14, 2007, the Ohio Ethics Commission received vour letter requesting an
advisory opinion. Tn your letter, vou explained that three members of the Bureay of Workers”
Compensation (BWC) Board of Directors (Board), Kenneth Haffev, William Lhota, and James
Matesich have asked for guidance about the Ohio Ethics Law and related statutes related to
various business interests. Because the facts as they perfain to Mr. Lhota and Mr, Matesich present
the same issues under the Eihics Law. their questions were answered in a separaie advisory opinion.

You state that Kenneth Haffey is 2 CPA and that one of his former clients is a managed
care organization (MCO) that provides services to BWC. A partner at his firm is currently in
charge of the MCO's work. Mr. Haffey has asserted that a *Chinese Wall' has been created at
his firm and that he has no ongoing involvement with this clieat.

Brief Answer

As explained more folly below, R.C. 102.03(D) does not prohibit the Board member
from patticipating in & matter before the Board that affects an MCO that is a client of his CPA
firm. provided thar: (1) the MCO is not the Board member's client: and (2) the CPA fiem s not
representing and has not provided services to the MCO in connection with the natter before the
Bowrd. The law alsa does not prohibit the Board member from participating i matlers that

pntformly witect all MCOs including his firm’s client.

Securing Things of Value for Business Associate—R.C. 1 (ARIRTEN)

Fhe confiict of interest law, R.C. 102.03(D3, is applicable to vour guestion and states:

Nerving Ohis Since 1974
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No public official or employee shull use or authorize the use of the authority or
influence of office or employment to secure anvthing of value or the promise or
offer of anything of value that is of such a character as to manifest a substantial
and improper influence upon the public official or emplovee with respect to that
person’s duties.

A BWC Board member is a “public official” subjoct to R.C. 102.03D). See R.C. 4121.12; Ohio
Ethics Comnussion Advisory Opinion No. 93-002. The term “anything of value” is defined in
R.C. 103 10 include money and every other thing of value. See R.C. 102.01(G). Any definite
and direct pecuniary benefit, or the avoidance of a detriment, that resalts from the decisions of 4
public body. would fall within the definition of “anvihing of value.” Adv. Ops. No. 88-004 and
92-019. A thing of value could have o subsiantial and improper influence on 4 public official if
it s of a nature or value that it could impair the official’s objectivity and independence of
Judgment. Adv. Op. No. 2001-03.

The application of R.C. 102.03(D) depends on the facts and circumsiances presented. Adv.
Op. No. 97-002. The Ethics Commission has examined R.C, 10204 in a variety of different
factual situations. as it applies {o a public official or employee who represents oF provides Services
o chients. While these opinions frequently discuss attorneys. the conclusions would apply to any
professional who represents elients. First, the Commission has explained that an attorney or other
professional who is also a public official is prohibited from acting on any matter before his or her
public agency if a person he or she represents as a clieat has a definite and direct interest in the
matter. Adv. Op, No, 90-008. The refationship between an attorney or similar professional and his
or her client is 5o close that any henefit or detriment to the official’s client resulting from the
decision of the agency would be of such & characier as 1o manifest a sabstantial and HRpropey
influence on the «dlicial,

Further. R.C. 102.03(13) prohabits a public official from participating in a matter that affects
a person who is 4 client of his or her firm. but is not a client of the official, if the official’s firm
represents or provides services 1o the client on that matier that is before the agency. Adv. Op. Now
90-008." In this siuation, the fact that the firm's inerests will also be definitely and directly
affected by the decision of the public agency is the determining factor in the application of R.C.
102.03D1 Even though the official does not have a close relationship o the client, his or her
relationstip 1o the firm is safficiently close that any benefit or detriment (o the firm resulting from
the agency’s decisions iy of such a character as 10 manifest a substantial and improper influence
upon the official. 1d

However. RO, T02.03(D) does nor prohibit a public official from participating in a raatter
that affects a client of his or her firm provided that (11 the official does not represent the client on
any matiers: and (2 the finn does not represent or provide services (o the client on the pardeular
matter that is before the agency. Adv. Op. No. 90-008, The relationship berween & public official

W the offichal’s N represents or provides sersices to a ofient on & matier hefore the hoard of which he 1 a
member. the officicd 15 abse probiblwd from yeceiving any portion of the fees the chent pavs o the finn in
comgesien swith the work, RO TOTOMEY Adv, Op. Ko, 90008,
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and a client of his or her professional firm. where both of these fuctors are present, is not sufficiently
close that a thing of value to the client resulting from a decision of the public agency the official
serves coukd manitest a substantial and improper inflbence upon the official.

Application to Facts Presented

As described in R.C. 412102F) the BWC Board has broad authority over the
nvestrnent and overall administrative policy of BWC. However, it is the BWC Administrator,
rather than the Board, authorized to enter into contracts with MCOs, Third Party Adminisirators,
and other services providers. R.C. 4121.121(B). The MCO’s contract is with BWC, rather than
with the BWC Board. While there are numerous and significant links between BWC and the
BWC Board. they are two separate public agencies.

In the sitvation you have described. the Board member does not provide services 1o the
MCO: rather. the MCO is represented by another parmer & his firm.  The Comwnission has
explained that R.C. 102.03(D) prohibits the Roard member from participating in a matter before
the Board that affects the MCO i the CPA firm: (1) s representing the MCO's interests before
the BWC Board: or (23 has provided services o the MCO on the matter that is before the BWC
Board.”

R.C. 102.03() does not prohibit the Board member from participating in matters before
the Board that uniformly affect all MCOs, including the client of his CPA firm. For example, the
Board member is not prohibited from participating in discussion or decisions about policies
affecting all MCOs as a class. Further, R.C. 102.03(1)) does not prohibit the Board Member
from participating in a matter affecting the MCO that is a client of his firm provided that the firm
5 ot representing. or providing services 1o, the MCO on the matter hefore the Board.

Otiher Matters

The Board member should also be aware of the “Revolving Door” state, R.C.
FOLO3(A K1) which prohibits him from representing any person, before any public agency. on
matiers in which he personally participated during his board service. The restriction applies to
the Board member while he serves on the Board wnd for one vear thereafter. This section
prohibits the Board Member from representing clients of his CPA firm before any public agency
on any mmaiter i wiich he personally participated as a BWC Board member.

Fusther. R.C. 102.03(B) prohibits a public official or employee from disclosing or using
confidential information acquired in the performance of kis public duties. Mr. Haffey is prohibited
from disclosing or using any confidential information he sequired duough his service on the BWC
Board. There is no tme Hmit for this restriction. Ady. Op. No. 89409,

eiving any distributive share

se snstinees, RO, I02.03F) would prohibu the Board member from sec
s il chienr for iy werk on the mater Ady Op. No, #0088

“In both of the
ot e fees the B

FIY RN {70
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Finally, & a CPA. Mr. Haffey may bhe subject © a professional code of conduct or ethics,
Because such a code would not be within the jurisdiction of the Ethics Commission (o interpret or
enforee. it is notconsidered in this opimion. If Mr. Haffey has any questions about the application of
a prefessional code of conduct or ethics 1o the situation vou kave described. he should contact the
Accountney Board of Ohio or the relevant professional association,

Conclusion

As explained more fully above. R.C. HI2.03¢D; does not prohibit the Board member from
participating in a matter before the Board that affects an MCO that is a client of his CPA firm,
provided that: (13 the MCO 18 not the Board member's client: and {2) the CPA firm is not
representing and has not provided services 10 the MCO in connection with the matter before the
Buard, The law also does not prohibit the Board member from parlicipating in matters that
urnformiy atfect alt MCOs including his firm’s chient,

The Ohie Ethics Commussion approved this informal advisory opinion al its meeling on
November 28, 2007, The opinion is based on the facts presented. It is limited 1o questions
arising under Chapter 102, and Sections 2921 42 and 2921.43 of the Revised Code and does not
purport W interpret other laws or rules. I vou have any guestions or desire additional
mformation, please feel free to contact this Office again.

Sincerely.
-4-’// /h} é Jf B
S YN AN
S AL o
wJemfifer AL Hardin
Chief Advisory Attorney

Enclosure: Advisory Opinion No. 90-008
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Advisery Opinion
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Sylisbus by the Commission:

(1)

(2}

8)

{4)

6]

Divisien (D} of Section 102.03 of the Revised Code prohibits a eity
council member who is employed by & private law firm from voting,
discussing, or otherwise using the authority or influence of his official
position, formally or informally, with regard to 2 matter pending
before city council If an employee or partner of his law firm is
tepresenting a client on that speeific matter pending before council.

Division (D)} of Section 102,03 of the Revised Code prohibits a city
council member who is employed by a private law firm from voting,
discussing, or otherwise using the authority or influence of his official
position, formally or informally, with regard to & matter pending
before city council on which an employee or partner of his law firm
has provided consuliation and advice to the party whieh is presenting
the matter to eouneil, ’

Division (E) of Section 1082.03 of the Revised Code prohibits a city
council member who is employed by & law firm from receiving a
distributive share of client fees earned by members of his law firm
for representing a client on matters pending before city couneil or for
providing consultation and advice to a party which is presenting &
matter before council. )

Division (D) of Section 102.03 of the Revised Code does not generally
prohibit a ¢ity council member from participating in a matter pending
before city council which is brought by a party who is a client of the
council member's law firm but is not represented by the law firm on
the matter before council, unless the relationship between the council
member and client is such that the council member's independence of

judgment could be impaired,

Division (D) of Section 102.03 of the Revised Code does not generally
prohibit & eity council member who is employed by a private law firm
from participating in a matter pending before eity council in which a
client of the eity council member's law firm has & contingent interest,
unless the law firmls.receipt of client fees is dependent upon couneil's
determination of the matter, or unless the council member's
independence of judgment eould otherwise be impairsd.

(614 466-7030 e e o
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You asked whether the Ohic Ethies Law would prohibit you, as a ity councilman,
from participating as a member of council on certain matters, since you are &lso an
employee of a private law practice. You have specifically asked if you may participate
in a matter before council in which your law firm represents a party to the matter,
Next, you have asked if you may participate in & matter brought before council by a
party who has consulted with & member of your law firm, although the law firm does not
actually represent the party. Third, you have asked if you may participate in & matter
brought before council where & party to the matter is a client of your law firm, but the
firm does not represent the client on the matter before couneil. Fourth, vou asked if you
are prohibited from participating in matters where your law firm represents a party to
the transaction which lead to the mattar, but does not represent the party which brought
the matter before council Finally, in situations where you must abstain from votingen a
speeific matter, you have asked if you must also abstain from voting to suspend the rules

or on an emergency clause for the matter.

By way of history, you have stated in your letter that although you are employed
by & private law firm, you resigned as a partner on December 1, 19889, the day you took
office as & council member. You no longer receive partnership profits and you have rio
role in parinership decisions. However, you do receive & salary, and you have the
opportunity to receive & bonus for each year you are "productive,” Your productivity will
be measured in terms of billable hours, clients relations, and contributions to firm

manggement.

Your first question concerns whether you may participate in a matter before the
city couneil where your firm represents a party to the matter before ecouncil, Divisiens

} (D} and (E) of Section 102.03 of the Revised Code read:

(D) No public official or employee shall use or authorize the use of the authority
or influence of his office or employment to secure anything of value or the
promise or offer of anything of value that is of sueh a character as to
manifest a substantial and improper influence upon him with respect to his

duties. ,

(E} No public official or employee shall solicit or nccept anything of value that
is of such a character as to manifest a substantial and improper influence
upon him with respect to his duties,

The term "public official or employee” is defined to include any person who is elected or
appointed to an office of a city. See R.C. 102.01 (B) and (C). A member of & eity
couneil is & "public official or employee” for purposes of R.C. 102.03. Sse Advisory
Opinions No. 76-005, 79-008, and 85-008. The term “anything of value® {z defined for
purposes of R.C, 102.03 to include money &nd every other thing

of "anything of value.” See Advisory Opinions No, 86-004, 89-015, and 89-0 16.

You have explained that you are an employee of the firm and receive & salary, but
that you are not entitied to s distributive share of the firm's profits. In Advisery Opinion
No. B9-016, the Ethics Commission discussed the relationship between a public official
who Is an associate or employee of a law firm, and the law firm for which he works and

found that:

[tihe relationship between {a public official and his employing law firm and

of value. See R.C 7
182.01 (G) and 1.03. Client fees generated by the practice of law fall within the meaning
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law partners or associates indicates that his objectivity or independence of
judgment could be impaired in ¢onsidering a matter in which his law firm
end law pariners or associates are interested, and thet R.C. 102.03 (D}
would prohibit [the public officiall from participating in matters in which
his law firm is involved even though he does not perscnally receive a share

of the alisnt fees.

See Advisory Opinions 86-004, §8-004, 88-005, and 89-015.

R.C. 102.03 (D) would, therefore, prohibit you from voting, tsking part in
discussions or deliberations, or otherwise participating, formally or informally, in the
consideration of matters pending before the council if & member of your firm is
representing a cllent on the specific matter before council, even though you do not

personally receive a share of the client's fees. See Advisory Opinion No. 83-016.

You should note, in addition, that R.C. 102.04 (C} prohibits you, as a pity
councilman, from receiving compensation for representing an individual or rendering
other services personally on any matter pending before any entity of the city. See R.C.
102.04(C) ("no person who is elected or appointed to an office of . . . 8 ... municipal
corporation . . . shall receive or agree to receive directly or indirectly compensation

other then from the agency with which he serves for any service rendered or to be

rendered by him personally in any case, proceeding, application, or other matter which is
before any agency, department, board, bureau, commission, or other instrumentality,
excluding the courts, of the entity of which he is an officer . .."). See also Advisory
Opinion No. 89-016. Further, R.C. 102.03(E) would prohibit a council member who is a
partner or employee in a law firm from accepting a share of the client fees earned by
members of his law firm for representing clients on matters before the city council, Ids

You have also asked whether you may participate in a matter pending before
couneil where a member of your law firm has provided legal consultation and advice to
the party bringing the matter before council, but the party is not being represented by
your firm. You state that & member of your law firm provided specifie advice to the
legal counsel of a former city employee who had brought a lawsuit against the city which
you serve. Even though your law firm Is not directly representing the client, the
consyltation and advice of the member of your firm influenced the development of a

settlement proposal before couneil

The Ethies Commission has consistently held that Division (D) of Section 102.03 of
the Revised Code prohibits a public offieial or employee from acting in any situation
where the public official or employee would have an inherent conflict of interest such
that his independence and objectivity of judgment could be impaired. See Advisory
Opinions No. 84-009, 85-008, and 88-006. In previous advisory opinions, the Ethics
Commission has held that R.C. 102.03(D) prohibits & publie official from reviewing, in his
official capacity, work that members of his law firm have prepared. See Advisory
Cpinion No, 89-616. See also Advisory Opinions Ne, 82-001, 83-001, and 84~004. If a
public offieial were to review and set upon matters in which members of his law firm
have earned client fees, then the official would be subject to an inherent conflict of
interest which could impair his objectivity and independence of judgment in carrying out
his official decisions and responsibilitiss with respect to that matter. Accordingly, R.C.
102.03(D) prohibits you from taking any action, formelly or informally, with regard to 2
matter in which 8 member of your law firm has provided legal services. Division (E) of
Section 102.08 would prohibit you from recelving s distributive share of client fees.
earned by & member of your firm in a matter pending before council,
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The next issue to be addressed is whether the Ohio Ethics Law prohibits you from
participating in matters which arise before council where a party to the matter is a
elient of your firm, but your firm does not represent the party on the specific matter
before couneil. Division (D) of R.C, 102,03 prohibits a public official or employee from
using the authority or influence of his office to secure anything of value that is of such a
character s to manifest a substantial and improper influence upon him with respect to

his duties. As discussed above, the statute would prohibit you from participating as a

couneil member in any decision affecting your law firm's client if your law firm were
representing the client on that matter. See Advisory Opinions No. 86-004 and 89-016.
However, in this instance, your firm is not represanting the client before eouncil. The
central issue is, therefore, whether the firm's relationship with a client, standing alone,
is sufficient to trigger the prohibition of R.C. 102.03(D), so as to prohiblt you from
participating in matters affecting the interests-of the client in Instances where the firm

is not involved

The Ethics Commission has held that a public official is prohibited, by R.C.
102.03(D), from taking any ection regarding & matter if his action will result in a definite
and particular pecuniary benefit or detriment to the public official or to the publie
official's business associates. See Advisory Opinion No, 88-004. In order to determine if
the Ethies Law would prohibit you from taking part in actions which would directly
affect your law firm's client on matters in which the law firm is not involved, it must
first be determined if the clents of your law firm would be considered your business

assocjates. Id

| In addressing this issue, it is helpful to examine R.C. 2921.42 (A)1), which
prohibits a public official from authorizing or using the authority or influence of his
office to secure authorization of & public contract in which any of his business associates
has an interest. The Ethies Commission has held, for purposes of R.C. 2921.42(AX1), that
parties who act together to pursue & common business purpeose, or who conduet a common
business enterprise, are "business associates.” See Advisory Opinion No. 86-002. In
considering whether the contractor client of a clty official’s insurance agency was a
"business associate” of the official, the Ethics Commission stated, in Advisory Opinion

No. 86-002:

Under the facts presented, the contractor is a client or customer of
the insuranee agency. Thus, the transaction is one of the purchase and sale
of Insurance services, as opposed to a general business relationship or
association to conduct & common business enterprise. While it may be
argued that an insurgnce agency and its clients often have an established
business reletionship, it would be inaccurate to characterize that
relationship &s a business association, since they are not engaged in a
common business enterprise. Therefore, Division (A)1) of Section 2921.42
of the Revised Code would not prohibit & eity council member who is an
officer and major sharcholder of an insurance sgency from authorizing,
voting, or otherwise using the authority or infuence of his office to secure
spproval of & public contract with & firm that is & client or customer of the
agnecy. However, it would create the appearance or impropriety because

of their business relationship. (Emphasis added.)

Applying this reasoning to the facts now presented, it appears that your firm's clients
would not be considered your business associates for purposes of R.C. 102.03{(D).

However, the conelusion that your law firm's clients ars not considered to be your
"business sssociates” does not end the Inquiry as to whether you may participate in
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matters affecting the clients' interests. The standard used under R.C.102.03{(D) to
determine if a council member may properly participate in & matter invelving another
party is whether the relationship between the couneil member and the other party is such
that the council member's objectivity or independence of judgment could be impaired
with regard to matters thet affect the interasts of that party. Bee Advisory Opinion No.
88-004. Generally, the mere fact that a party is also a client of an official's law firm
would not be sufficient to require the official to abstain from matters involving the
client's interests. There may be some eireumstances, however, where R.C. 102.03(D)
would prohibit & public official from acting on matters involving a client. The facts and
circumstances of each case must be examined to determine if the nature of the
relationship between the public official and the elient is such that his objectivity and
independence of judgment could be impaired. See Advisory Opinion No. 88-004, For
example, if the public official himself is currently representing 2 client on other matters,
he would be prohibited, by R.C. 102.03(D), from acting in his offieial capacity on any
matter which could benefit the elient, In addition, you should note that any action you
take with respect to your law firm's olients may create an appearance of imprepriety
because of the relationship between your law firm and its clients,

You next asked if you may participate in matters brought before council on which
the firm represents a party to the transaetion which lead to the matter, but does not
represent the party who brought the matter before couneil. You grive as an example an
instance in which the firm's client is selling property to a third party. One of the
conditions to the sale is that the land be rezoned. The third pariy has approached counecil
to vote on the zoning change. Although the zoning request was brought by & third party,
the firm's client is interested in the zoning matter and is represented by the couneil
gxember’s law firm on that zoning

18.

The Ethies Commission has held that Division (D) of R.C. 102.0% prohibits a eity
eounell member from acting on a matter upon which a benefit to the private, pecuniary
interests of the official is contingent, or uport which a benefit to the interests of certain
parties such as the official's spouse or business associates is contingent. See Advisory
Opinicns No, 76-005, 79-003, 79-008, and 88-005. A change in the zoning of a piece of
property, when the change affects the value of the property or the landowner's ability to
sell the property, is a thing of value to the landowner for purposes of R.C. 102.08. See
Advisory Opinion No. 79-008. In the example you posed, the zoning change is a condition
to the sale of property by the client. Clearly, the zoning change, whether it Is granted or
denied, will have a direct impact upon the interests of your law firm's elient, However,
as concluded above, & city council member is not generally prohibited from participating
in & matter solely on the basis that the matter may affect the interests of his law firm's
client. Therefore, the prohibitions set forth in R.C, 102.03(D) would not prohibit you
from voting on a zoning or other matter upon which the pecuniary interests of your law
firm's client are contingent. Once again, however, you should be aware that voting on

this matter could present gn appearance of impropriety,

As stated above, client fees to the law firm which employs vou are within the
definition of "anything of value," and are of such character as to manifest a substantial
and improper influence upen you. See Advisory Opinion No. 89-016. Therefore, if alient
fees to your law firm are dependent upon the zoning change or other matter pending
before couneil, you would be prohibited by R.C. 102.03(D) from participating in the vote
which affects the interests of your law firm. For example, if your firm would represent
fts client on the sale of property which is dependent upon the zoning change, then you
would be prohibited from partieipating 4s & council member on the question of the zoning

shange.

matter. See Advisory Opinions No. 88-004 and 89-
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In your final question, you ask what kinds of actions you may take concecning
matters on whieh you have & confliet of interest. If you are prohibited from
participating in 8 specifie matter by either R.C. 102.03(D) or R.C. 2821.42, you may not
participate in that matter in any way. You would be prohibited from voting and
deliberating, as well as participating in informal discussions and other communications,
‘oral or written. Further, if the suspension of the rules or an emergency clause is relative
to the matter on which you have & confliet of interest, you are prohibited [rom taking

part in those actions. '

As & final matter, you should take note of the provisions of Division (B) of R.C,
102,03, which reads:

No present or former public officisl or employee shall disclose or use,
without appropriate authorization, any information scquired by him in the
course of his offielal duties which is confidentig]l because of statutory
provisions, or which has been clearly designated to him as confidential
when such confidential designation is warranied because of the status of
the proceedings or the ¢ireumstances under which the information was
received and preserving its confidentiality is. necessary to the proper

conduect of government business.

Pursuant to this section, you are prohibited from dJisclesing confidential information
which you acquired in your position as a city council member to your law firm or any
other person, or from using such information, without appropriate authorization. BSee
Advisory Opinion No, 89-006, This limitation is applicable during your public service, and
after, and remains in effect as long as the information is confidential. Id. '

As a final note, you should be aware that your question may also raise issues
concerning the professional conduet of attorneys under the Code of Professional
Responsibility. These issues are not within the jurisdietion of the Ethies Commission, but
should be referred to the Board of Commissioners on Grievances and Discipline of the

ONlio Supreme Court,

This advisory opinﬁon is based on the facts presented and is limited té questions
arising under Chapter 102. and Sections 2921.42 and 2821.43 of the Revised Code, and

does not purpert to interpret other laws or rules.

Therefore, it is the opinion of the Ohio Ethics Commission, and you are so advised
that: (1) Division (D)} of Section 102.03 of the Revised Code prohibits a eity council
member who is employed by a private law firm from voting, discussing, or otherwise
using the authority or influence of his official position, formally or informally, with
regard to a matter pending before eity council If an employee or partner of his law firm
Is representing a client on that specific matter pending before councily (2) Division (D) of
Bection 102.03 of the Revised Code prohibits a ¢ity council member whe i employed by a
private law firm from voting, discussing, or otherwise using the authority or influence of
his official position, formally or informally, with regard to a matter pending before city
council on which an employee or partner of his law firm has provided eonsultation and
advice o the party which is presenting the matter to council; {3} Division (E) of Section
192,03 of the Revised Code prohibits a city council member who is emploved by a law
firm from receiving s distributive share of client fees earned by members of his law firm
for representing & client on matters pending before ecity couneil or for providing
consultation and advice to a party which is presenting & matter before counell; (4)
Division (D} of Section 102.03 of the Reviced Code does not generally prohibit & eity

couricil member from participating in &8 matter pending before the city council which is
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brought by & party who is a client of the couneil members law firm but is not
represented by the law firm on the matter before council, unless the relationship
between the council member and client is such that the couneil member's independence
of judgment could be impaired; and (5) Division {D) of Section 102.03 of the Revised Code
deoes not generally prohibit & eity couneil member who is employed by a private law firm
from participating in & matter pending before city counecil in which a client of the eity
council member's law firm has a contingent interest, unless the law firm's receipt of
client fees is dependent upon couneil's determination of the matter, or unless the couneil
member's independence of judgment could otherwise be impaired. :

: David L. Warren, Chairman
Ohie Ethies Commission
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Marsha P, Rvan

Ohito Bureau of Workers” Compensation
30 West Spring Street
Columbus, OH 43215-256 :

Diear Ms. Ryan:

On September 14, 2007, the Ohio Ethics Commission received your letter requesting an
advisory opinion. In your letter, you explained that three members of the Bureau of Workers’
Compensation (BWC) Board of Directors (Board), William Lhota, James Matesich. and Kenneth
Haftey have asked for guidance about the Ohio Fthics Law and related statutes as they apply to
the Board members’ various business relationships. Because the facts as they pertain to Mr, Lhota
and Mr. Matesich give rise to the same issues under the Ethics Law, this advisory opinion will be
limited to addressing the restrictions that apply to them.

You state that Wilham Lhota is the Chairman of the BWC Board and also serves on the
Executive Committee {Committee) for the Ohie Chamber of Commerce {(Chamber). You state
that the Commitice makes recommendations on budget and policy issues but does not directly
address matters concerning workers” compensation.

You state thai James Matesich serves as a Board Member and Treasurer for the
Wholesale Beer & Wine Association of Ohio (Association). He has one year remaining in his
term and he anticipates that he will serve a two-vear term as the Association’s vice-president.
The Association has 2 workers” compensation group for premmium matters but does not vote on
whether to mainiain workers” compensation group members. The Association’s Third Party
Admministrator (TPA} provides the Association with semi-annual reports and marketing materials
regarding its group-rating program. The TPA makes decisions regarding group membership.

Brief Answer

The Ethics Law, as described more fully in this opinion, does not prohitbit cither My
Lhota or Mr. Matesich from serving with the Board and a private organization. However, the
Lew does condition each board member’s actions on the Board as those actions directly affect the
private organization.  For example. R.C. 102.03(0) prohibits either Board member from
participating in any matter before the BWC that would resuft in a definite and direct benefit to
the interests of the organization with which he has a fiductary connection. such as matters on
which the organization has expressed a position.

Serving Ohio Since 1974
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Soliciting, Accepting. and Securing Things of Value—R.C, 102.03(D) and (E)

R.C102.03(Dy and (BE) read:

(D) No public official or employee shall use or authorize the use of the
authority or influence of office or employment to secure anything of value
or the promise or offer of anything of value that is of such a character as to
manifest a substantial and improper influence upon the public official or
emplovee with respect to that person’s duties.

(E}  No public official or employee shall solicit or accept anything of value
that is of such a character as to manifest a substantial and mproper
mfluence upon the public official or employee with respect to that
person’s ditties.

A BWC Board member is a “public official” subject to R.C. 102.03(D3 and (E).  Ohio Ethics
Commission Advisery Opinion No. 93-002. A beneficial or detrimental economic tmpact that an
organization would realize as a definite and direct result of BWC Board decisions is a thing of
value under R.C. 102.03. R.C. 1.03 and 102.01{GY; Adv. Ops. No, 90-002 and 90-012.

A thing of value can manifest a substantial and improper influence upon a public official
or employee with respect to his or her duties if it could impair the official’s or employee’s
objectivity and independence of judgment in the performance of his or her statutorily prescribed
duties. Adv. Op. No. 90-012. The application of R.C. 102.03(D) and (E} depends on the facts and
circumsiances presented. Adv. Op. No. 97-002.

The Commission has explained that R.C. 102.03(D) and (E) do not. per_se, profbit a
public official from serving as an officer or hoard member of a private organization whose
members are individuals subject to regulation by the agency. However, when a public official
has a fiduciary relationship 1o a privaic organization. the law limits the official’s conduct in
matters affecting the organization, Adv. Op, No. 90-012.

The Commission determined that, when a public official also serves as an officer or
board member of a professional association, his objectivity and independence of judgment would
be umpaired in decisions affecting the interests of the professional organization and its members.
Adv. Op. No. 90-012: see also Adv. Op. No. 85-012. In particular, the Commission noted that
the public official was prohibited from participating in any matters that would directly beneftt the
interests of the organization, including those matters on which the oreanization has taken a
position.  Compare R.C. 102.03(J) (a public official who is merely a member of 2 religicus,
benevolent, fratemal, or professional organization is not prohibited from participating in matfers
before the agency that affect the organization, while an official with a fiduciary refationship to
the organization is probibited from purticipating in matfers that affect the organization’s
mterests).
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Mr. Lhota serves on the Executive Committee of the Chamber; Mr, Matesich serves as g
board member and officer of the Association. Fach has a fiduciary relationship to the privaie
organization he serves. Both the Chamber and the Association, as employers regulated by BWC,
and the members of each organization, are interested in matiers that could be affected by BWC
Board decisions.  Because of his fiduciary relationship to the organization he serves, R.C.
FO2.03(D)) prohibits each Board member from participating in any matter before the BWC Board
that would result in a definite and direct benefit (o the organization’s interests, including any
matier on which the organization has expressed a position in any way. Where an organizalion
board voles or makes a determination on a matter, directs staff to lobby or speak on its behaif on
the matter. or otherwise makes its position on the matter known, it has expressed a position on
the matter, regardless of whether the position is communicated by the board or staff of the
orgamization,

R.C. 102.03(E) is also applicable t© both Board members. The Chamber and the
Association are interested in matters before the BWC Board. Therefore, R.C. 102.03(E)
prohibits each Board member from receiving any compensation from the organization he serves,
unless the Board member is able to fully withdraw from consideration of any matter before the
Board that would result in a definite and direct benefit to the organization’s interests. mcluding
matters on which the organization has expressed a position. Adv. Op. No. 90-012.

Specific Conflict of Interest Prohibition—R.C. 4121.126

While it is not within the Commission’s jurisdiction, the Ethics Commission directs the
attention of the Board members to R.C. 4142.126, a specific conflict of interest restriction
applicable to members of the Board and other officials and employees of the Board and BWC.
R.C. 4121.126 provides that ne Board member, or emplovee of the Board or BWC shall: “have
any direct or indirect interest in the gains or profits of any mvestment made by the admimistrator
of workers’ compensation or shall receive direct] y or indirectly any pay or emolument for the
member’s or emplovee’s services.”

Other Relevant Restrictions

If either Board member represents the private organization that he serves before state
agencies, he would be subject to R.C. 102.04(A), which provides that no person appointed 1o any
board of the state shall:

[Rleceive or agree w receive directly or indirectly compensation other than from
the agency with which he serves for any service rendered or o be rendered by
i personally in any case, proceeding, application. or other matter that is hefore
the general assembly or any department, division. institution, instrumentality.
board, commission, or bureau of the state, excluding the courts.
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R.C. 102.04(A ) would prohibit a BWC Board member from receiving compensation from
a private organization for personally lobbying on behalf of the organization on a matter that is
before the Board. There is no exception to this prohibition. If either Board member would be
asked to represent the organization he serves before anv oither state agency, R.C. 102.04{A%
would prohibit him from accepting compensation for the service unless he can meel the
exception in Division (D). Adv. Op. No. 2007-03 {attached). In order to meet the exception, the
Board member would be required to file a statement disclosing his activities and agreeing to
disgualify himself from matters before the Board thar affect any officials or employees of the
agency before which he is representing the crganization.

The BWC Board members are also subject to the “Revolving Door” statute, R.C.
102.03(AM 1Y, which reads:

NG present or former public official or emplovee shail, during public employment
or service or for twelve months thereafier, represent a client or act in a
representative capacity for any person on any matter in which the public official
or employee personally participated as a public official or employee through
decision. approval, disapproval, recommendation, the rendering of advice,
investigation, or other substantial exercise of administrative discretion,

{Emphasis added.) R.C. 102.03{A)(1) prohibits cach BWC Board member, during his service on
the Board, from representing the private organization that he serves. or any other person, before
any public agency on any matter in which he personally participated as a BWC Board member,
Representation includes any formal or informal appearance before, or written or oral
conmmunication with, any public agency. on behalf of any person. R.C. 102.03(A)5).

“Personal participation” includes “decision. approval, disapproval, recommendation, the
rendering of advice. investigation, or other substantial exercise of administrative discretion,” and
includes supervision or general oversight of other public officials or employees.  R.C.
102.03(A) 1y Adv. Op. No. 91-009. The term “matter” includes “any case, proceeding,
application, determination, issue, or guestion, but does not include the proposal. consideration. or
enactment of statutes, rules. ordinances, resolations, or charter or constitutional amendments,”
R.C.102.03(AX3) (emphasis added.) For example, a policy or directive issued by the BWC
Board would be a “matter” on which the Board members personally participated.

Finally. the Board member should note R.C. 102.03(B), which prohibits a public officiai or
employee from disclosing or using confidential mformation acquired in the performance of his
public duties. Each BWC Board member is prohibited from disclosing or using anv confidential
mformation he acquired through his service on the BWC Board. There is no time Hmit for this
restriciion. Adv, Op. No. 880090,

95



Marsha P. Ryan
February 4, 2007
Page 5

Conclusion

The Ethics Law, as described more fully in this opinion, does not prohibit either Mr.
Lhota or Mr. Matesich from serving with the Board and a private organization. However, the
law does condition each board member’s actions on the Board as those actions directly affect the
private organization.  For example, R.C. 102.03(D) prohibits either Board member from
participating in any matter before the BWC that would result in a definite and direct benefit to
the mterests of the organization with which he has a fiductary connection, such as matters on
which the organization has expressed a position.

The Ohio Ethics Commission approved this informal advisory opinion 4t its meeting on
November 28, 2007, subject to final review and approval by Commission members. The opinion
is based on the facts presented. It is limited to questions arising under Chapter 102, and Sections
2921.42 and 2921.43 of the Revised Code and does not purport 1o interpret other laws or rules,
If you have any questions or desire additional information, please contact this Office again.

Sincerely,

A '
ennifer A. Hardin
Chief Advisory Attorney

Enclosures:  Advisory Opinions No. 90-012 and 2007-03
Blank R.C. 102.04(D) Statements (2}
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Syllabus by the Commission:

{1} Divisions (D) and {E) of Section 102.03 of the Revised Code prohibit a
member of the Respiratory Care Board from soliciting, accepting, or
using the authority or influence of his official position to secure
anything of value from a professional organization whose members
are regulated by the Respiratory Care Board;

(Z)  Divisions (D) and {E) of Section 102,03 of the Revised Code prohibit a
member of the Respiratory Care Board from solieiting, aceepting, or
using the suthority or influence of his official position to secure a
position as an officer, board member, member of a special committee
of, or lobbyist for, a professional respiratory care organization if he
would receive compensation, a fee, or anything else of value for such
service;

(3} Division (D) of Section 102.03 of the Revised Code prohibits a
member of the Respiratory Care Board who serves as an officer or
board member of a professional organization from participating in any
matier on which the organization has taken a position or which would
directly benefit the interests of the organization, even though he
receives no eompensation for serving as an officer or board member
of the organization;

(4) Division (D) of Section 102.03 of the Revised Code prohibits a
member of the Respiratory Care Board who serves a professional
crganization as a lobbyist or who serves on a special committee from
participating in deliberations, voting, or otherwise using his offieial
position with regard to a matter where he has assumed a particular
responsibility in the organization with regard to that subject matter
or has advocated a position as a lobbyist for the professional
organization;

(3) Division (B) of Seetion 182.03 of the Revised Code prohibits a
Respiratory Care Board member who serves a oprofessional
organization as a board member or officer, or in some other capaaeity
from disclosing or using confidential information he has acquired in
his official duties, or taking any action on behalf of the organization
if he will base his action on confidential information acquired in his
offieial duties.

97




Opinion No., 90-619
August 16, 1990
Page 2

In your letter to the Ethies Commission you ask whether the Ohio Ethies Law and
related statutes prohibit a member of the Respiratory Care Board (Board) from serving
as an officer or board member of a national or state professional respiratory care
organization, serving on the organizations’ special committees, or being a state
registered lobbyist for the organizations in light of the fact that the Board has the
statutory suthority and responsibility to regulate the profession. You state that the
professional organizations promote the interests of respifatory care professionsals by
adopting standards for the practice of the profession and lobbying for the introduction of
legislation or support of pending legislation which the organizations determine is
beneficial to the profession,

The Ohio Respiratory Care Board is a statutorily ereated state board with the
duty to regulate the practice of respiratory care within the state. See R.C. 4761.03.
The Board consists of five individuals appointed by the Governor with the advice and
consent of the Senate; three members of the Board are required to be respiratory care
professionals, one is required to be a physician licensed to practice in the state, and one
member represents the publie, Sees R.C. 4761.02. Three organizations within the state,
the Ohio State Medical Association, the board of directors of the Ohio Society for
Respiratory Care, Inc., and the American Lung Association of Ohio may submit to the
Governor nominees to be considered in making appointments to the Board. Id. The
Governor must consider these nominees in making the appointments. Id. The Board is
responsible for the examination, re-examination, and licensure of respiratory care
professionals and the establishment of standards for educational programs required for
licensure and license renewal. See R.C. 4761.03(A)~(D). The Board is also responsible for
the diseipline of persons engaged in the unauthorized, negligent, incompetent, or
unethical practice of respiratory care, or engaged in conduet or activity which is
prohibited by statute, or orders and rules of the Board. See R.C. 4761.03% and R.C.
4761.10.

You first ask whether & member of the Respiratory Care Board may serve as an
elected officer or board member of a national or state professional respiratory care
organization,

Division (D) of Section 102.03 of the Revised Code provides:

(D} No publie official or employee shall use or authorize the use of the
authority or influence of his office or employment to secure anything
of value or the promise or offer of anything of value that is of such a
charaeter as to manifest a substantial and improper influence upon
him with respect to his duties,

The term “public official or employee" is defined for purposes ¢f R.C. 102.03 to include
any person who is appointed to a public agenay, See R.C. 102.81(B). The term "public
agency” is defined to include any board of the state. See R.C, 102,01{C). Therefore a
member of the Respiratory Care Board is a "publie official or emplovee” for purposes of
R.C. Chapter 102. and subject to the prohibitions therein. See generally Ohio Ethics
Commission Opinions No. 80-004, 85-012, and 90-009, The tarm “anytﬁmg of value” is
defined for purposes of R.C. 102.03 in R.C. 1.03% to include money and every other thing
of value. See R.C, 1,03, 102.01{G).
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R.C. 102.03(D; prohibits & public official or employee from using the authority or
inflvence of his official position to secure anything of value, for himself or any other
party, that is of an improper character, See Advisory Opinions No. §0-007, 85-008,
86-003, 86-007, 88-004, and 89-006. The Ethics Commission has held that R.C. 102,03(D)
prohibits a public official or employes from using the authority or influence of his office
or employment to secure anything of value from a party that is interested in matters
before, regulated by, or doing or seeking to do business with, the public agency with
which he serves, or where the thing of value could impair the official's or employee's
objectivity and independence of judgment with respeect to his official actions and
decisions for the agency which he serves. See Advisory Opinions No, 7$-002, 80-004,
34-009, 84-010, 87-0086, 87-009, and 89-006.

The Ethics Commission addressed the issue whether a member of a state
regulatory board may serve as an officer or board member of a professional organization
whose members are regulated by his board in Advisory Opinion No. 85-012. The
Commission held that R.C. 102.03(D) did not per se prohibit a4 member of a state
licensing board from serving as an officer or board member of a state professicnal
organization but that it conditioned the board member's official conduet, holding:

An officer or board member of the state professional association would be
in a policy-making position and would have a clear interest in a favorable
decision from the state licensing board on matters in which the association
is interested. If the member were to participate in discussions or vote on
such matters before the state licensing board, he would be using his official
position to secure something of value for himself as an officer or board
member of the state professional association, which would he of such
character as to have a substantial and improper influence on him with
respect to his official duties. Therefore, Division (D) of Section 102.03 of
the Revised Code prohibits a member of a state licensing board who is an
officer or board member of a state professional association from
participating in deliberations, voting or otherwise using his official position
with regard to any matter before the board on which the state professional
association has filed comments or taken & formal position. (Emphasis
added),

Advisory Opinion No. 85-012 was rendered before Am. Sub. H.B. 300, 116th Gen A,
(1386) (eff. September 17, 1986) amended R.C. 102.03(D). Prior to the enactment of Am,
Sub. H.B. 300, R.C. 102.03(D) prohibited a public official or employee from using the
authority or iafluence of his office or employment to secure anything of value for
himself if the thing of value were of such character as to manifest a substantial and
improper influence upon him with respect to his duties. See Advisory Opinion No, 88~
004, Am. Sub. H.B. 300 amended R.C. 102.03(D) to delete the requirement that the thing
of value be for the publie official or employee himself, thus broadening the scope of the
profiibition of R.C. 102.03{D). 1d. The Commission has held that s public official is
prohibited by R.C. 162,03(D}, as amended by Am. Sub. H.B. 300, from voting, diseussing
or otherwise participating in any matter that would benefit an organization which he
serves as an officer or board member, since the relationship between the public official
and the organization he serves in a fiduciary capacily is such that his objsetivity and
independence of judgment as a public official could be impaired. See Advisory Upinions
No. 83-005 and 89-003. See also B.C. 102.03(J) (discussed below).
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Am. Sub. H.B. 308 also enacted Divigion (E) of Section 102.03, which reads as
follows:

(E) No public official or employee shall solicit or accept anything of
value that is of such a character as to manifest a substantial and
improper influence upon him with respect to this duties.

Division (E) of Section 102.03 of the Revised Code does not require that a public efficial
or employee use the authority or influence of his office to secure the thing of value, but
prohibits a publie official or employee {rom merely soliciting or accepting anything of
value where the thing of value could manifest 4 substantial and improper influence upon
hirn with respect to his official duties. See generally Advisory Opinions No. 89-005 and
360449,

The Ethics Commision has held that R.C. 102.03(E) prohibits a public offieisl or
employee from solieiting or accepting anything of value from a party that is interested in
matters before, regulated by, or doing or seeking to do business with, the public agency
with which he serves, or where the receipt of such a thing of value could impair his
objectivity and independence of judgment with regard to his official decisions and
responsibilities, See Advisory Opinions Ne, 86-011, 89-006 and 90-009. Therefore, the
issue hecomes whether the holding of Advisory Opinion No. 25-012 that a member of g
state licensing board is not per se prohibited from serving as an officer or board member
of a professional organization js stil] applicable in light of the enactmerit of R.C.
102.03(E) by Am. Sub. H.B. 300,

As explained above, the Respiratory Care Board regulates, and stands in-a position
of authority over, practitioners of respiratory care within the state. It ig apparent that
state and national professional respiratory care organizations which represent such
practitioners are interested in matters which the Respiratory Care Board has the
statutory responsibility to regulate. Therefore, R.C. 102.03(D) and (E) prohibit a Board
member from accepting, soliciting, or using the authority or influence of his office to
secure anything of value from professional respiratory care organizations. See Advizory
Opinion No. 30-008. See also Advisory Opinions No. 80-004, 85~012 and 87-008 {payments
of honoraria, conference registration fees, travel, meal and lodging expenses and the
compensation received from private outside employment are things of value for purposes
of R.C. 102.03). Therefore, a Board member i3 prohibited by R.C, 102.03(E) from serving
as an officer or board member of g professional, respiratory care organization if he
would receive compensation, a fee, or anything else of value for such serviee., Divigion
(D) would prohibit a Board member from using his official authority or influence to
secure a position as an officer or board membar of a professional organization if he
would receive compensation or anything else of value for such service.

R.C. 102.03(J), which was enacted by Am, H.B. 610, 118th Gen.A. (1890) (eff. July
18, 1890} and provides an exemption to the prohibitions of 102.03D) and (E), reads as
foliows:

For purposes of divisions (D), {E), and (F) of this section, the membership of
& public official or employee in an organization shall not be considered, in
and of itself, to he of such s character as 1o manifest 2 substantial and
improper influence on him with respect to his duties. Ag used in this
division, "organization” mesns a . . . professional organization that is tax
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exempt under subsection 501(A) and described in subsection S501(C) (3), {4),
(8, (10}, or (19) of the "Internal Revenue Code of 1886, . . . This
division does not apply to a publie official or employee who is an amplovee
of an organization, serves as a trustee, direector, or officer of an
organization, or otherwise holds a_fiduciary relationship with &n
orgamization. This division does noi Allow a pubiie oilicial or employes who
i5 a2 member of an organization to participate, formally or informally, in
deliberations, discussions, or voting on a matter or to use his offieial
position with regard to the interests of the organization on the matter if he
has assumed a particular responsibility in the organization on the matter or
if the matter would affect his persenal, pecuniary interests. (Emphasis
added.)

However, the exemption provided by R.C. 102.03(J) is not applicable in the instant
situation since the Board member would be serving the professional care organization in
a fiduciary capacity as an officer or board member.

The issue remains, however, whether R.C, 102.03 would prohibit a Board member
from serving as an officer or board member of a professicnal organization where he has
not used the authority or influence of his official position to secure such a position and
also does not receive or waives compensation for his service with the organization. The
Ethies Commission has held that a position which does not provide any compensation or
other thing of value does not congtitute "anything of value" for purposes of R.C. 162.03.
See Advisory Opinion No. 88-002. If elected board members or officers of professional
organizations do not receive compensation for their service, then holding sueh g position
would not constitute "anything of value" for purposes of R.C, 102.03. Therefore, in such
a situation R.C. 102.02 would not prohibit & Board member from aceepting a position as
an officer or board member of a state or national professional organization.

However, as explained above, R.C. 102.03(D), as amended by Am. H.B. 300,
prohibits a public official from using the authority or influence of his position to secure
anything of value for an organization which he serves in a fiduciary capacity. A
favorable decision from a state regulatory board is a thing of value for purposes of R.C.
102.03. See Advisory Opinions No. 85~012 and 90-002. It is possible that a professional
organization and the Board may take different positions regarding the development of
policies and standards for the profession, the introduetion or support of legislation, the
enactment, interpretation, or application of orders or rules adopted by the Board, or a
determination made by the Board in a particular case regarding a member of the
professional organization, A professional organization and the members which it
represents would have a definite and direct interest in & favorable decision from the
state licensing board which regulates the profession. A member of the Respiratory Care
Board who served as an officer or board member of 4 professional organization would be
in & position where his official actions could have a direct effect upon the professional
crganizations' interests. The relationship between such a Board member and the
professional organization could affect his objectivity and independence of judgment in
making recommendations or decisions with regard to the interests of the professional
organization and the members which it represents. Therefore, R.C. 102.03(D) prohibits a
Board member who serves as an officer or board member of a professional organization
from participating in any matter on which the orgenization has taken a position or which
would directly beneflit the interests of the organization, even though he receives no
compensation for serving as an officer or board member of the organization, See also
R.C.102.03(3).
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it is apparent that the Board and professional organizations serve different
interests. As discussed above, the responsibility of the Board is to protect the public
safety and welfare through the regulation of the profession, see generally Nesmith v.

State, 101 Ohio St. 158 (1920), while the function of professional organizations is to
promote the interests of the members of the profession. As further noted, the Board and
professional organizations may take different positions on various issues, and it is
apparent that professional organizations will be intereated in matters pending before the
Board on a regular, ongoing basis. Therefore, as recognized in Advisory Opinien No. 85-
81z

(It would create the appearance of impropriety for a member of &
state licensing board to serve as an officer or board member of g
state professional association whose members are regulated by the
beard.

You have also asked whether a Board member may chair or serve on special
committees of a professional organization. You state that the national respiratory care
professional organization has a Joint review committee which surveys and approves
schools which provide respiratory care educational programs. The Board has the
statutory duty to adopt standards for respiratory care education programs which must at
least be equal to the standards developed by the American Medical Association fn
cooperation with the joint review committee for respiratory care education. See R.C,
4761.03(AX3).  You also state that a state professional organization has a standing
legislative committee that monitors and lobbies for state health care legislation and has
established a political action committee to lobby for legislation to promote respiratory
care,

As stated above, R.C. 102.03(5) prohibits a Board member from accepting
anything of value from a respiratory care professional organization. Therefore, if the
Board member would receive compensation, a fee, or anything else of value for chairing
or serving on a professional organization special committee, then R.C. 102.03(E) would
prohibit such service, However, if chairing or serving on a speeial committee does not
result in the payment of compensation for such service, then holding sueh a position
would not constitute "anything of value” for purpeses of R.C. 182.03 and such service by
a Board member would not be prohibited by R.C, 102.03(E).

A Board member who chairs or serves on a special committee s, however, subject
to the conditions imposed by R.C. 102.03(D), even though he receives no compensation,
The Ethics Commission has held that R.ov, 102.03{D) prohibits a public official or
employee who is a2 member ir an organization from partieipating in deliberations, voting,
or otherwise using his official positon with regard to a matter where he has assumed a
particular responsibility in the crganization with regard to that subject matter. See
Advisory Opinion No. 89-0805. See also 102.03(J). The Commission has also held that
R.C. 102.03(D) prohibits a pubiic official or employee from reviewing, in his official
capacity, work he has performed in his private capacity. See Advisory Opinions No. 78-
004, 79-007, 82001, 83-001, and 24-004.

i & Board member chairs or serves on a legislative committee, 2 PAC, or the joint
review committee, then he would assume a particular responsibility in the organization
regarding issues and matiers which directly concern the Board, As stated above, R.C.
L02.03(D) prohibits a public official from participating in a matter which seouras a thing
of value for any party where the relationship between the official and the party ig such
tial the official's ebjectivity and independence of judgment could be impaired with
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respect to his official actions and decisions. For example, as stated above, the
Respiratory Care Board must adopt standards for respiratory care education programs.
if a Board member were to review and approve, in his official espacity, education
programs in Ohio which he had surveyed and approved in his private capacity as a
member of the joint raview committee, then he would be subject to an inherent confliat
of interest and divided loysalties such that his independence and objectivity of judgment
could be impaired with regard to his official decisions and responsibilities. See Advisory
Opinion No, 88-009, —

Therefore, R.C. 102.03(D) prohibits & Board member, who serves on a special
committee of a professional organization or a PAC, from reviewing, or participating in
deliberations, voting, or otherwise using his official position with regard to a matier,
where he has assumed a particular responsibility in the organization with respect to that
subject matter while serving with the committee. As explained above, a Board member,
by chairing or serving on a special committee would assume a particular responsibility in
the professional organization with regard to that subject matter and therefore the
exemption provided by R.C. 102.03(J) would not apply. R.C. 102.03{J) states that "this
division does not allow a public official or employee who is & member of an organization
to participate, formally or informally, in deliberations, diseussions, or voting on a matter
or to use his official position with regard to the interests of the organization on the
matter if he has assumed a particular responsibility in the organization on the matter.®

You have also asked if a Board member may serve as a stale registered lobbyist
for a professional organization. Your attention is directed to R.C. 102.04(A) which
reads:

Except as provided in division (D) of this section, no person elected or
appointed to an office of or employed by the general assembly or any
department, division, institution, instrumentality, board, eommission, or
bureau of the state, excluding the courts, shall receive or agree to receive
directly or indirectly compensation other than from the agency with which
he serves for any service rendered or to be rendered by him personally in
any case, proceeding, application, or other matter that is before the
general assembly or any department, division, institution, instrumentality,
board, commission, or bureau of the state, excluding the courts,

R.C. 102.04(A) would prohibit a Board member from receiving compensation from a
professional orgsnization for personally lobbying on behalf of the professional
organization on a matter that is hefore the General Assembly, the Respiratory Care
Board, or other agency of the state, See Advisory Opinion No. 78-007. Division (D) of
Section 102.04 provides an exception o the prohibitions of Division (A} and is available
to nonelected officials and public employees, who wish to render services on matters
pending before agencies other then their own. See Advisory Opinion No. 89-008
{describing exception). Under no eircumstances, however, may the Board member
represent a professional organization before the Respiratery Care Board. See Advisory
Opinion No. 89-0156, There is no exception to this prohibition. Id. Further, as stated
above, R.C. 102.03(E) also prehibits the Board member from recelving any compensation
from a professional organization. Also, R.C. 102.03(D) prohibits a Board member from
participating on any matter in which he has advoocated a position as a lobhyist, even if he
receives no compensation for his services.
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Such representation is further conditioned by R.C. 102.93(A) which provides, in
pertinent part;

No present for former public official or emplovee shall, during his public
employment or service or for twelve months thereafter, represent a client
or act in a representative capacity for any person on any matter in which
e personally participated as a public official or emplovee through decision,
approval, disapproval, recommendation, the rendering of adyice,
investigation, or other substantial exercise of administrative diseretion . . .
- As used I thiz division, "matter” Inciudes any case, proceeding,
application, determination, issue, or question, but does not ineclude the
proposal, consideration, or enactment of statutes, rules, ordinances,
resolutions, or charter or constitutional amendments. As used in this
division, "represent” includes any formal or informal appearence before, or
any written or oral communication with any public agency on behalf of any
person. (Emphasis added,)

R.C. 102.03{A) prohibits a Board member, during his service on the Board and for one

year after leaving his position, from representing a professional organization before any

public agency, including the Respiratory Care Board, on any matter in which he had
personally participated as a Board member, See Advisory Opinion No. 79-007.

A Board member occupies a position of great visibility in the profession such that
lobbying on behalf of a professional organization may create the appearance of
impropriety by injecting the prestige of his public office into his private activities for
the professional organization. A Roard member acting as a lobbyist may create the
impression that such lobbying on behalf of the professional organization represents the
official views and interests of the Board,

Division (B} of Section 102.03 reads:

No present or former public official or employee shall disclose or use,
without appropriate authorization, any information aequired by him in the
course of his official duties which is confidential because of statutory
provisions, or which has been clearly designated to him as confidential
when such confidential designation is warranted because of the status of
the proceedings or the circumstances under which the information was
received and preserving its confidentiality is necessary to the proper
conduct of government business,

A Respiratory Care Board member is prohibited from diselosing confidential information
t¢ a professional organization, its members, or any other party, or from using such
confidential information without appropriate authorization. No time limitation exists for
this prohibition and it is effective while the Board member serves and after he leaves the
Hespiratory Care Board, See Advisory Opinion No. 88-000. A Respiratory Care Board
member who serves a professional organization as g board member or officer, or in some
other capacity is prohibited by R.C. 102.03(8) from taking any action on behalf of the
organization if he will base such action on eonfidential information acquired in his
official duties.

The Commission is aware that members of state boards are appointed due to their
professional expertise and that knowledgeable individuals who sre dedicated to serving or
promoting the interests of their profession may be invelved in various activities
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concerning that profession, See Advisory Opinion No. $0-009, However, & publie official
or employee owes his first responsibility to the exercise of the public trust; this
responsibility must not be impaired by the official's concern for a professional
organization which he serves in some capacity, R.C. 102.03 is designed to prevent the
creation of any situation whieh may impair the objectivity and impartiality, and
therefore the effectiveness, of a publie official or employee in the exercise of his public
responsibilities.  See generally Advisory Opinion No. 83-014 and 950-001. All publie
officials and employees must accepl necessary restrictions to avoid any possible
interference with the responsibilities of public office. See Advisory Opinions No. §9-010
and 90-009.

This advisory opinion is based on the faets presented, and is rendered only with
regard to questions arising under Chapter 102. and Sections 2991.42 and 2821,43 of the
Revised Code,

Therefore, it is the opinion of the Ethics Commission, and you are so advised,
that: (1) Divisions (D) and (E) of Section 102.03 of the Revised Code prohibit a member of
the Respiratory Care Board from soliciting, accepting, or using the authority or influence
of his official position to secure anything of value from a professional organization whose
members are regulated by the Respiratory Care Board; (2) Divisions (D) and {E) of
Section 102.03 of the Revised Code prohibit a member of the Respiratory Care Board
from soliciting, accepting, or using the authority or influence of his official position to

secure a position as an officer, board member, or member of a special committee of, or

lobbyist for, a professional respiratory care organization if he would receive
compensation, a fee, or anything else of value for such service; (3) Division (D) of Section
102.03 of the Revised Code prohibits a member of the Respiratory Care Board who
serves as an officer or board member of a professional organization from participating in
any matter on which the organization has taken a position or which would directly
benefit the interests of the organization, even though he receives no compensation for
serving as an officer or board member of the organization; {4) Division (D) of Section
102.03 of the Revised Code prohibits a member of the Respiratory Care Board who
serves a professional organization as a lobbyist or who serves on a special commitiee
from participating in deliberations, voting, or otherwise using his official position with
regard to & matter where he has assumed a particular responsibility in the organization
with regard to that subject matter or has advocated a position as a lobbyist for the
professional organization; and (5) Division (B) of Section 102.03 of the Revised Code
prohibits a Respiratory Care Board member who serves a professional organization as a
boased member or officer, or in some other capacity from disclosing or using confidential
information he has gequired in his official duties, or taking any action on behalf of the
organization if he will base his decision on confidential information gaequired in his
official duties.

David L. Warren, Chairman
Ohio Ethies Commission
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What is the question addressed in the opinien?

Can members of state boards or commissions be paid to perform services on matters before
their own boards or commissions? What about matters before other state agencies?

What is the answer in the opinion?

No. R.C. 102.04{A) prohibits any member of a state board or commission from accepting
compensation, from any person, for services he or she is personally performing on a matter
before the board or commission he or she serves. If the matter is before any state agency
other than the one the board or commission member serves, he or she may be able 1o meet an
exception in the law. R.C. 102.04(D) provides that, if the matter is before a different state
agency, & state board or commission member can meet the exception by filing a statement
disclosing his or her activities. The board or commission member must also refrain from
participating in matters before the state agency he or she serves that affect officials or
employees of the other state agency.

What is the purpose of answering the gquestion in an advisory opinion?

Some members of state boards and commissions are asked to represent clients or perform
work on matters that arg before state agencies. For example, lawyers, architects, engineers,
lobbyists, consultants, and other professionals may either appear on behalf of clients, or
perform work for clients, on matiers that are before state agenciss,

To whom do the conclusions in this opinion apply?

While the opinion specificatly involves board or commission members, the conclusions apply
10 gny, state official or employee who may persorally render services on matters befors state
agencies. The exception does not apply to elected officials.

How and when did the opinion become effective?

The opinion became effective upon acceptance by the Commission,

For More Information, Please Contact:

David E. Freel, Executive Director, or
Jennifer A. Hardin, Chief Advisory Attorney

THIS SHEET IS PROVIDED FOR INFORMATION PURPOSES ONLY.
IT IS NOT AN ETHICS COMMISSION ADVISORY OPINION.
ADVISORY OPINION NO. 2007-03 IS ATTACHEID.
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Advisory Opinion
Number 2007-03
September 26, 2007

Svilabus by the Commission;

(1)

@

&)

#®

The Ohio Ethics Commission has been asked whether the Ohio Ethics Law and refated
statutes prohibit a member of a state boand or commission (“board™) from receiving
compensation to perform services on matters pending before other state boards, commissions,

OF agencies.

Brie{ Answer
R.C. 102.04(A) prohibits & member of a state board from receiving compensation for
services he or she secks to perform personally on matters before the board he or she serves.

However, an exception in R.C. 102.04(D) allows a board member to be paid to perform
services personally on a matter before an agency other than the board he or she serves, as long

R.C. 102.04{A) prohibits a member of a state board or commission from

receiving compensation for services he or she performs personally on a
matter that is before the board or commission on which he or she serves,

R.C. 102.04(A) prohibits a member of a state board of commission from
receiving compensation for services he or she performs personally on a
matter that is before a state agency other than the one he or she serves
unless, before rendering the services, he or she files the staternent

described in the exception;

In the statement, the board or commission member must declare that he
or she will not participate in any matter before the board or commission
involving any official or emplovee of the state agency where the matter
on which he or she personally renders services is pending;

This restriction applies to all state officials or employees, including all
members of state boards and commissions. A comparable restriction
applies to focal public officials and employees.

* * * #*

as all of the requirements of the exception can be met.

Serving Ohia Siace 1974
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(Ohio’s Ethics Law includes restrictions on state board members receiving compensation
to represent clients before state agencies. R.C. 102.04(A). R.C. 102.84(A) provides that
unless he or she can meet the exception in R.C, 102.04(D), no person elected or appointed to an
office of, or employed by, any agency of the state shail:

[Rleceive or agree to receive directly or indirectly compensation other than from
the agency with which he serves for any service rendered or to be rendered by
nim personaily in any case, proceeding, application, or other matter that is
before the general assembly or any department, division, institution,
instrumentality, board, commission, or bureau of the state, excluding the courts,

A state board member is “appointed to an office” of the state and subject to this restriction.
R.C. 102.01(B) and (C); Ohio Ethics Commission Advisory Opinion No. 93-010.
“Compensation” is defined as “money, thing of value, or financial benefit,” and would include
salary, payments, and other benefits from clients, customers, or others, R.C. 102.01{A); Adv.

Op. No. 92-006.

Personally rendering services includes, but is not Hmited fo, represeniing, advising,
preparing non-ministerial documents for, or consulting with, any person. Adv. Op. No. 75-006.
Examples are: {1} negotiating or discussing matters with agency personnel or contractors; (2)
appearing at an agency meeting or hearing; and (3) preparing pleadings or documents to be
filed with or submitted to an ageney. Adv. Op. No. 87-009. A person would be personally
rendering services if he or she prepared and submitted, 1o a state agency, any grant or
investment proposals, contract bid packages, responses to requests for proposals, or any other
submission for financial support for a client or customer.! Individual board members who
would be subject to the restriction in R.C. 1062.04(A) include, but are not limited to, those who
are also attorneys, engineers, architects, consultants, and lobbyists.

A matter is “before™ a state agency when it is “being considered by, decided by, or in
the presence of or under the official purview of” the state agency. Adv. Op. No. 76-009. See
alzo Adv. Ops. No. 75-006 and 92-006. The prohibition of R.C. 102.04(A) applies cven if the
affected public official is not appearing before the agency on the matter. Adv. Op. No. 73-025,

The prohibition is intended to serve the public interest in effective, objective, and
impartial government by prohibiting a state official or employes from using the influence of his
or her position on behalf of clients. Adv. Ops. No. 89-014, 90-012, and 90-002. Al pubiic
officials and employees must dccept necessary restrictions fo avold any likely interference with
the responsibilities of the public positions they hold. See Adv. Ops. No. 89-010 and 90-012.

" However, the law specifically provides that the performance of ministerial finctigns are not prohibited by R.C.
102.04(4%, including, but not limited tor the filing, or amendment of tax returns, applications for permits and
licenses, incorporgtion papers, and other documents, R.C. 102.04(F;,
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In effect; R.C. 102.04{A) prohibits a member of a state board from receiving
compensation for activities such as making an appearance, preparing filings or other documents
for, or personally performing any other services on any matter that is being considered or
adgudwated by any state agency, unless the board member meets the statutory exception in R.C.
102.04(D).> For example, an Ohic Dietetics Board member who is a lawyer is prohibited from
recetving compensation for personally representing clients on matters before the Ohio Civil
Rights Commission, the Ohio Bureau of Workers” Compensation, or the Ohio Industrial
Commission. Adv. Op. No. 93-010,

R. C 102.04(D)} provides an exception to this prohibition for board members who are
not elected.” There are two elements to the exception:

(1)  The matter on which the board member is rendering services is pending before
an agency other than the one with which he serves; and

(2}  Prior to rendering the services, the board member files a statement with: (a) the
board on which he or she serves (“*Agency A”); (b) the state agency before
which the matter is pending (“Agency B");, and (¢) the Ohic Ethics
Commission.”

The board member must file a statement for each year he or she is rendering services on
matters before the board, Adv. Op. No. 93-010.

On the statement, the board member must declare that he or she will not participate as a
beard member in any matter before Agency A if the matter involves an official or employee of
Agency B. Adv. Op. No. 92-006. The board member is not required to withdraw from matters
that affect Agency B as a whole or classes of employees from Agency B. Adv. Op. No. §9-
006. The disqualification requirement will remain in place for two years from the date of the
most recently filed statement. Adv. Op. No. 93-010. R.C. 102.04(E) prohibits any person who
files, or is required to file, the statement from failing to disqualify himself or herself from
matters before the board that affect officials or emplovees of the agency handling the maiter on
which he or she is performing services, Both R.C. 102.04{A) and 102.04(E) are first-degree

misdemesnors. R.C. 102.03(F).

TR.C. 162.04¢ (A5 does not apply 1o services provided on matters before state courts,

Fay examptle, R.C. 102.04(D) would st apply w0 the members of the state Board of Education who are slected,

* The board or commission member must disclose: {&} kis or her name and address; (b} the names and addresses of
the two public agencies nvolved; and (o) a brief description of the pending matter and the services that he or she
will render personally. R.C.102.04 {D}2). The form is available on the Ohie Ethics Commission Web site.
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By removing a state board member who is being paid 1o provide services n a private
capacity on matters before another state agency from considering issues affecting personnel of
the other agency, the General Assembly has significantly reduced the likelihood that the board
member can use his or her public position to secure benefits for a client. The mqmremem in

the exception protects against the improper use of influence.

For example, a person appointed to the State Personne] Board of Review (SPBR) who
wants to be paid to provide services personally on matters pending before the Medical Board i5
required to file the R.C. 102.04(D)} statement with SPBR, the Medical Board, and the Ethics
Commission. If a matter involving any official or employee of the Medical Board were to
come before SPBR, the affected board member would be required to disqualify himself or

herseif from that matter.

Application of the Restriction

While this opinion considers the application of R.C. 102.04 fo state board members, the
statute and this opinion apply to any non-elected state official or employee. For example, R.C.
102.04(A) prohibits an employee of the Department of Commerce from receiving
compensation from anyone other than the Department to personally render lobbying services
before the General Assembly, unless he or she is able to meet the exception in R.C. 102.04(D).
The exception does not apply to elected state officials.

There is also a comparable provision that applies to officials and employees of local
public agencies. R.C. 102.04{(C). An official or employee of a local public agency is
prohibited from receiving compensation for services on matters before the agency, unless the
official or employee can meet the R.C. 102.04(D)) exception. For example, R.C. 102.04(C)
prohibits an architect who serves as a member of a city commission from receiving
compensation for services on matters before any board, commission, or other agency of the
city. Adv. Op. No. 96-002. I the matter is pending before a city agency other than the
commission on which the architect serves, he or she can meet the exception by filing the
statement and disqualifying from matters affecting personne! of the other agency.’

The application of this advisory opinion is based on the facts, It is limited to questions
arising under Chapter 162, and Sections 292142 and 2921.43 of the Revised Code, and does

not purport to interpret other laws or rules.

Therefore, it is opinion of the Ohio Ethics Commission, and you are so advised, that:
(1) R.C. 102.04(A) prohibits a2 member of a state board or commission from receiving
compensation for services he or she performs personally on a matter that is before the board or
commission on which he or she serves, (2) R.C, 102.04{A) prohibits a member of 2 state board
of commission from receiving compensation for services he or she performs personally on 2
matter that is before a state agency other than the one he or she serves unfess, before rendering

* The exception does not apply to elested local officials.
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the services, he or she files the statement described in the exception; (3) In the statement, the
board or commission member must declare that he or she will not participate in any marter
before the board or commission involving any official or emplovee of the state agency where
the matter on which he or she personally renders services is pending; and (4) This restriction
applies to all state officials or employeés, including all members of state boards and
comrnissions. A comparable restriction applies to local public officials and employees.

Larad_ . Bhocpn

Sarah M. Brown, Chairman
Chio Ethics Commission
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R.C. 102.04(D) STATEMENT

Reqguired by the Ohio Ethics Law under Section 102.04{D) of the Revised Code

Name of Public Official or Employes:

Home Address:

Name of your Public Agency:

Agency Address:

Name of Public Agency before which the matter is pending or with which business is to be conducted
(note that the exception provided by R.C. 102.04(D} does not extend fo matters pending before your
own agency or business to be conducted with your own agency):

Agency Address:

Brief description of the pending matter and of the personal services to be rendered before the agency
listed in nmumber 3, or brief description of the goods or services 1o be purchased by the agency listed in

number 3:

Declaration—1I hereby disqualify myself for a period of two years from any official participation as an
official or emplayes off

(Agency as listed in number 2}

in any matter involving any public official or employee of:

{Agency before which matter is pending or with which business Is to be conducted as Hated in number 3)

Signature: Date:
NOTE:  Copies of this statement must be filed with the public agencies designated in numbers 2 and 3 above,

am! with the Ohio Ethics Conumission, & Hast Long Street, 10% Floor, Columbus, Ohfo 43218,
Please refer any questions to the Ohio Ethics Comnuission-—(614) 466-7690.
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September 18, 2000

Jammes A. Barnes
iof oo [iee g > i - el e
Chief Legal Officer and General Counsel Chief Lega! Officer

Ohio Bureau of Workers’ Compensation SeE S
30 West Spring Street, 10% Floor
Columbus, Chio 43215-2940

Dear Mr. Barnes:

On Fely 17, 2009, the Ohio Ethics Commission received your letler requesting an
advisory opimion on behalf of James Hummel, a member of the Burean of Workers
Compensation (BWC) Board of Directors (Board). You have asked whether the Fthics Law and
related statutes prohibit the Board member from doing business with RiskControl 360, a
company affiliated with a Managed Care Organization (MCO) that participates in BWC’s Health
Partnership Program (HPP),

Briel Answer

As explained more fully below, the BWC Board member is not prohibited from doing
business with a company affiliated with an MCO that participates in BWC's HPP, provided that
neither the Board member nor his company would have an interest in BWC's contract with the
MCO. turthermore. the Board member would not be prohibited from participating in matters
that would affect the MCO. unless those matters would also definitely and directly affect his
private employer or RiskControl 360.

Facts

In vour letter. vou explained that the Board member is the Vice President of Human
Resources for Lauren International, a manofacturer that employs more than 560 people in Ohio.
The Board member’s responsibilities include safety and workers’ compensation related issues.
The Board member is also the Vice President of Lauren Inpovations, a suhsidiary of Laoren
International that provides corporate applications and resources for health, wellness, safety and
preparedness producis and services.  Lauren Innovations offers a software product cailed
NaviGate. The Board member receives a monetary bonus from the percentage of sales of the
NaviGate software.

FPrasnoting Eikics in Public Service for (o since 1974
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RiskControl 360, which provides risk management and safety consulting services to self-
msured and state-fund employers, wants to offer the NaviGate software 1o is clents.
RiskControl 360 is a sister company to CareWorks of Ohio Ltd., an MCO that does business
with BWC. RiskControl 360 and CareWorks are two separate but affiliated legal entities under
the CareWorks Family of Companies.

Public Contract Restrictions—R.C. 2921.42(A)(1), (A)(3). and (A)4)

Because BWC's acguisition of services from a MCO is a public contract, it must be
determined whether your question raises issues under the public contract law. R.C.
2921.42(A01 ), (AX3), and (AX4). R.C. 2921.42(1)(1xa); Ohio Ethics Commission Advisory
Opinion No. 89-006. A BWC Board member is a “public official” subject to R.C. 2921 .42 which
provides that no public official shall knowingly:

h Authorize, or employ the authority or influence of the public official’s
office to secure authorization of any public contract in which the public
official, a member of the public official’s family, or any of the public
official’s business associates has an interest;

3 During the public official’s term of office or within one vear thereafter,
occupy any position of profit in the prosecution of a public contract
authorized by the public official or by a legislative body, commission, or
board of which the public official was a member at the time of authorization,
unless the contract was let by competitive bidding to the lowest and best
hidder;

(4} Have an interest in the profits or benefits of a public contract eniered into
by or for the use of the political subdivision or governmental agency or
mstrumentality with which the public official is connected.

See R.C.4121.12; Adv. Op. No. 93-002.

The restrictions in R.C. 2921.42(AX3) and (4) prohibit BWC Board member from profiting
from or having an interest in a contract entered into by the BWC Board. However, if is the BWC
Administrator, rather than the Board. that is authorized to enter into contracts with MCOs. Third
Party Administrators, and other service providers. R.C. 4121.121(R). The MU(’s contract is with
BWC, rather than with the BWC Board. BWC and the BWC Board are two separate public
agencies. Because the BWC Board does not authorize, or enter into, contracts with MCOs, RC.
2921 42(A)(3) i not applcable 1o vour guestion,

114



James A, Barmes
Seprember 18, 2008
Page 3

While BWC and the BWC Board are not the same agency for purposes of R.C.
2921 42(AN3). there are numercwns and significant links between them. R.C. 292142(A X4
prohibits a BWC Board member from having an interest in a contract entered into by any other
public entity to which he is “connected.” The word “connected” is not defined in R.C. 2921.42.
However, the Ethics Commission has noted; in Advisory Opinion No. 87-002, that “common
usage indicates that to be ‘connected with” something is to be related {o. or associated with, that
entify.”

As deseribed in R.C. 4121.12(F). the BWC Board has broad authority over the
mvesiment and overall administrative policy of BWC.  Among other things, the Board is
empowered to: establish the overall administrative policy for BWC; review and evaluate the
progress of BWC in meeting its cost and quality objectives and complying with s statutory
objectives: review all independent financial audits of the BWC: adopt rules for emplovees of the
BWC 1o follow when investing in the investment class: provide advice and consent on
administrative rules. the duties and authority conferred on the Administrator, and the raies the
Administrator adopts for the HHP and qualified health plan; and meet with the Governor
annually to discuss the Administrator’s performance of his or her statutorily prescribed duties.

Therefore. a BWC Board member is “connected” with BWC. See generally, Adv. Ops. No.
89-012 and 89-004. As a result, a BWC Board member is prohibited from having an interest in
public contracts entered into by or for the use of the BWC Board and by or for the use of BW(C.
BWC’s acquisition of a MCO’s services is a public contract enteved into by and for the use of
BWC,

An “interest” that is prohibited under R.C. 2921 .42 must be definite and direct in nature and
may be financial or fiduciary. As the vice president of hurnan resources for Lauren International
ad the vice-president for Lauren Innovations, the BWC Board member has a fiduciary and
financial interest in the contracts of both companies. Also, as an executive of Lauren Internationa,
the Board member has an interest in the contracts of the company’s other subsidiaries.

Therefore. because of the Board member’s financial and fiduciary interest in the
company., .C. 2921 42(A)4} would prohibit Lauren International or any of its subsidiaries from
selling goods or services to, or for the use of, the BWC Board or BWC. In the situation you have
described, neither the Board member nor his employer is doing business with BWC, Rather. it is
an MCO affilisted with a potential customer of the Board member’s employer that is doing
business with BWC. The Ethics Law would not prohibit the Board member from doing business
with a company affiliated with an MCO, provided that neither the Board member nor his
employer would have a definite and direct interest in the MCO’s contract with BW(C.

You have not provided any information that would suggest that either the Board member
or his company would have an interest in BWC s contract with CareWorks. If neither the Board
member nor his company would have an interest in the contract. the Board member would not be
prehibited from doing business with RiskControl 360, However, the Board member wouid have
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a prohibited interest in the MCO's contract with BWC if (1) the Board member’s business with
RiskControl 360 is dependent upon or divectly affected by CareWorks™ contract with BWC: (2)
RiskCentrol would use BWC funds obtained from or shared with CareWorks to pay for the
Board member’s company’s products or services: or (3} the Board member or his company
would otherwise profit from or provide any products or services under the MCO contract. If any
of these facts are present, the Board member should contact the Ethics Commission for a
determination of whether an exception to the public contract law can be met.  See R.C
2021.42(C3.

The Commission has held that a public official’s outside ermnployer is his or her “business
associate.” Adv. Op. No. 89-008. R.C. 2921 42(A)(1) prohibits a public official from taking any
action, formally or informally. to secure authorization of any public contract in which the
official’s employer has a definite and direct interest.  R.C. 2921.42(A X1} prohibits the Board
member from authorizing, or using his public position to secure authorization of, any public
contract in which he or his company has an interest. R.C. 2921 42(A) 1) is not limited 1o public
contracts entered into by the agency with which he serves,

The Board member is prohibiied from using his position to secore agy public contract in
which his business associate has an interest. For example, the Board member is prohibited from
using his authority with the BWC Administrator or any other official or employee of the BWC
Board or BWC to secure a public contract for the MCO, if it would have a definite and direct
tfinancial affect on his company, or its business relationship with RiskControt 360,

General Restrictions on Outside Employment or Business Activity

Even if he does not have a prohibited interest in a public contract, the BWC Board
member will be governed by other provisions under the Ethics Law in connection with his
outside employment. The BWC Board member must adhere to general restrictions that apply to
all public officials and emplovees who engage in outside employment or business activities. As
explained more fully in Ohio Ethics Commission Advisory Opinion No. 96-004, the Board member
is prohibited {rom: (1) selling goods or services to a party that is interested in matters before,
regalated by, or doing or seeking to do business with the BWC Board unless he is able 1o fully
withdraw from matters before the Board that affect his client or customer': and {2 misusing the
authority or influence of his public position to secure contracts or clients for his private business.

‘A member of a public board can withdraw from matess before the board. because it is the hoard irself rhat is
empowered 0 make decisions. Adv. Op. No. 2008-02 and 92-009. By confrast, an iadividual office holder who
does not serve on a governing board, and In whom decision-making power 18 vesied by statule, cannol withdraw
trom matters before his or her office in order to seck outside employment unless there is 4 specific stafute that
enables his or her withdrawal, Adv, Ops, No, 2008-02 and 92009 R.C. 10804,
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Participating in Matters Affecting a Business Associate

A BWC Board member is a “public official” subject to R.C. 102.03(D) and (E). which
provide:

(D} No public official or employee shall use or authorize the use of the
authority or influence of office or employment o secure anything of value
or the promise or offer of anything of value that is of such a character as to
manifest a substantial and improper influence upon the public official or
emplovee with respect 1o that person’s duties.

{(E)  No public official or employee shall solicit or accept anything of value
that is of such a character as to manifest a substantial and improper
influence upon the public official or employee with respect fo that
person’s duties.

See R.C. 4121.12; Adv. Op. No. 93-002. The term “anything of value” is defined to mclude
money and every other thing of value. R.C. 1.03; 102.03(G}. Payments for services, awards of
contracts, and review of vendor work that affects payments are all things of value. In addition,
the beneficial or detrimental economic impact of a decision by a public decision-making body is
a thing of value. Adv. Ops. No, 85-012, 90-002, and 90-012.

A thing of value manifests a “substantial and improper influence” on a public official if it
could impair the official’s objectivity and independence of judgment with respect to his public
duties.”  Adv. Ops. No. 91-010 and 95-001. The Commission has stated that voting on,
recommending, deliberating upon, discussing, lobbying, or taking any other formal or informal
action within the scope of a public official’s public authority is “use of.” or “authorization of the
use of” the authority or influence of a public official’s office. Adv. Op. No. 88-005.

The Commission has held that a public official’s objectivity and independence of judgment
will be impaired if he, his business associate, or another party with which the official has a close,
familial. financial. or fiduciary relationship receives anything of value as a result of decisions before
his public agency. Adv. Ops. No. 88-003; 90-012; 2007-01; and 2008-02. The Commission has
also explained that an official would be subject to an inherent conflict of interest that could impair
his objectivity and independence of judgment in carrying out his official decisions and
responsibilities if he were to consider or act upon a matter in which his business associate has an
interest, including matters in which his associate has provided services, such as consuliation or
advice. Adv. Op. No. 90-008.

* A thing of value is “of such a character as to manifest a substantial und nuproper iifluence” on 4 public official or
employes if 1 condd 1upalr the official’s or employee’s objectivity and independence of judgment with respect {0 his
public duties. Adv, Ops. No, 76005, S1-010 and 93001, The Commission has eaplained that it is pumecessary that
the thing of value actually has a substential and improper influence on the official or employee provided that 1 is of
such a character that it could have sach mfluence. &
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R.C. 102.03(D) and (E) prohibit the BWC Boeard member from soliciting or using his
position to secure any benelit for his company or its clients. Adv. Ops. No. §3-007 and 93-014. He
is prohibited from participating in any matter which would definitely and directly affect his own or
his company’s or client’s interests. For exaruple. the Board member would be prohibited from
participating in the consideration of, voting on, or discussing matters that would affect CareWorks.
if those matters would also definitely and directly affect tus private employer or RiskControl 360.
He would be prohibited from using his unigue access to his fellow Board members, the BWC
Administrator, or other BWC or BWC Board officials or employees to secure contracts or favorable
decisions for his company or his company's chents.

R.C. 102.03(D) would also prohibit the BWC Board member from: (a} using public
time, facilities, personnel, or resources in conducting his private business, including using public
equipment to conduct demonstrations for clients; (b) using his official title or identification on
private business cards or other wrilten materials:® (¢) using his relationship with other public
officials and employees 1o secure a favorable decision or action by the other officials or
employvees regarding his private interests or the interests of his business: (d) discussing,
deliberating, or voting on any matter involving his or his business’s private interests: (e)
receiving compensation for providing services rendered on projects that he has recommended in
his official capacity: {f) participating in decisions or recormendations regarding his business’s
compelitors; and (g) using his public position or authority in any other way to secure a benefit
for himself or his business. Adv. Op. No. 96-004.

Other Matiers

The BWC Board member should also be aware of the “Revolving Door” stamute, R.C.
102.03(AX 1), which prohibits him from representing any person, before any public agency, on
matters in which he personally participated doring his Board service. The restriction applies to
the Board member while he serves on the Board and for one vear thereafter. This section
prohibits the Board member from representing clients of his company before any pubiic agency
on any matter in which he personally participated as a BWC Board member.

Further, R.C. 102.03(B) prohibits a public official from disclosing or using confidential
information acquired in the performance of his public duties. The BWC Board member is
prohibited from disclosing or using any confidential information he acquired through his service
on the BWC Board. There is no time Himit for this restriction. Adv. Op. No. 89-009.

 However, the Board member would not be prohibited from noting bis public dtle or office on matenals intended
for general distribuiion, such as resumes or diteciories. provided that the materials are not prepared for the sole
purpose of advocating or advancing his emnployer’s interests. Adv, Op. No. 2008-02,
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Finally, R.C. 102.03(C} prohibits a public official from participating within the scope of
his duties as a public official, except through ministerial functions, in any license or rate-making
proceeding that directly affects the license or rates of any person, partnership, trust, business
trust, corporation, or association in which he or his immediate family owns or controls more than
five percent.

Conclusion

As explained more fully above, the BWC Board member is not prohibited from doing
business with a company affiliated with an MCO that participates in BWC's HPP. provided that
neither the Board member nor his company would have an interest in BWC's contract with the
MCO. Furthermore, the Board member would not be prohibited from participating i matters
that would affect the MCQO, unless those matters would also definitely and directly affect his
private emplover or RiskConirol 360.

This staff advisory opinion represents the views of the undersigned, based on the facts
presented and the precedent of the Ethics Commission. It is limited to questions ansing under
Chapter 102, and Sections 2921.42 and 2921.43 of the Revised Code, and does not purport to
interpret other faws or rules. If vou have any further questions or desire additional information.
please contact this Office again.

Sincerely,

; i~ ;o
S f H [

N N A AR R Ly

Karen R. King
Staff Advisory Attorney

Enclosure:  Advisory Opinion No. 96-004
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Board of Directors
Ohio Bureau of Workers’ Compensation

Oversight Process Guidelines

Introduction

In order for the Board to fulfill its fiduciary responsibilities regarding oversight of the Bureau of
Workers’” Compensation (BWC), it must receive accurate and reliable information from the
Administrator and BWC staff. Further, the Board must do its part in promoting the provision of
quality information by making sure that measures are in place to ensure, to the extent practicable,
that it is receiving the best information available. The legal precedent applicable to corporate
boards in the private sector is exemplified by the holding of the Delaware Chancery Court in the
Caremark case, which suggests that, in order to properly discharge its oversight responsibilities,
the Board should take appropriate steps to ensure, to the extent practicable, the quality of the
information received regarding the entity.'

A related responsibility of the BWC, as an Ohio state governmental agency, is to develop,
implement, and enforce policies and procedures that prevent or reduce the risk of wrongful acts
and omissions by its officers and employees."

Ohio Law

As the board of a governmental agency, the BWC Board does not have the same control over the
entity it governs that, for example, the board of directors of a private corporation would have
with respect to the entity. Ohio law provides for the Office of Inspector General, whose statutory
responsibility is to conduct investigations into matters involving any Ohio state governmental
agency or official."" Further, Ohio law provides for a Deputy Inspector General to be assigned to
the BWC, one of only two Ohio state government agencies to which such an assignment has
been mandated by law." The Inspector General may not be permitted to share information with
the Board or the Administrator with respect to investigations that are ongoing or in process;
however, the Inspector General is required to (a) consult with state agencies and advise them in
developing, implementing, and enforcing policies and procedures that will prevent or reduce the
risk of wrongful acts and omissions by their state officers or state employees; and (b) after
detecting a wrongful act or omission, review and evaluate the relevant policies and procedures of
the state agency in which the wrongful act or omission occurred, and advise the state agency as
to any changes that should be made in its policies and procedures so as to prevent recurrences of
similar wrongful acts or omissions.”

Information learned by the Inspector General in the course of investigations involving the BWC
may be relevant to the Board in fulfilling its oversight responsibility. In this connection, it has
been suggested that an informal arrangement be made with the Inspector General that provides
for the sharing of relevant information with the Board Chair as the Inspector General may deem
appropriate (see “Additional Reporting Procedures — Office of the Inspector General,” below).
The purpose of these Oversight Process Guidelines is to summarize the measures that the BWC
Board has put in place to promote the provision of quality information to the Board and to
identify the processes that are in place which are not within the Board’s control but which are
designed to prevent or reduce the risk of wrongful acts and omissions by BWC officers or
employees.
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Board and Committee Structure and Meetings
The recent steps that the new Board has taken in furtherance of its oversight responsibilities
include:

e The Board and its standing statutory Committees, being the Actuarial, Audit and
Investment Committees, shall meet monthly..

o The Administrator shall attend each Board meeting and those specific Committee
meetings as requested by the Board Chair or the appropriate Committee Chair.

o The BWC staff appropriate for the matters scheduled for discussion shall be available
to be present at and/or participate in meetings of the Board and its Committees at the
request of the Board Chair or the appropriate Committee Chair to the Administrator.

o The Chief Legal Officer of the BWC and a representative of the Attorney General’s
office shall attend each Board meeting and those specific Committee meetings as
requested by the Board Chair or the appropriate Committee Chair.

e Charters for each of the standing statutory Committees of the Board, setting forth the
specific responsibilities of each Committee, have been prepared, discussed and adopted
by each Committee and ratified by the Board.

e The Board has formed a Governance Committee, the responsibilities of which include:
advising the Board Chair as to the utilization of best practices in corporate governance;
the retention of fiduciary counsel to the Board; and the coordination with the
Administrator of educational sessions for the new Board members as to the workings and
administration of the BWC and their fiduciary responsibilities as members of the BWC
Board.

e Independent fiduciary counsel to the Board has been appointed and reports to the Board
Chair and the Governance Committee. Fiduciary counsel was requested to make and has
made a presentation to the Board regarding the fiduciary duties of Board members.
Fiduciary counsel is available to address matters relative to the fiduciary duties of the
Board and its members at the direction of the Board Chair and/or the Governance
Committee.

BWC Internal Compliance Resources and Procedures

Internal Auditor. The BWC has an Internal Audit Division headed by the Internal Auditor. The
Internal Auditor reports to the Administrator on a weekly basis and at least monthly to the
Board's Audit Committee.

Ethics Officer. There is an Ethics Officer for the BWC. The Ethics Officer is responsible for
educating staff members regarding ethics issues to ensure compliance with the BWC Ethics
Policy. The BWC Code of Ethics and Gift Acceptance Policy are contained in the BWC
Employee Handbook. Further, there is an email address monitored by the Ethics Officer to which
BWC employees can send questions and receive responses regarding ethics matters
(EthicsdBWC@bwec.state.oh.us).  The Ethics Officer, with support from the BWC Legal
Division, also responds to ethics questions posed by staff members and is also BWC's liaison
with the Governor's Office on ethics issues.

122



Complaint Process; Deputy Inspector General. There is a process within the Bureau for the
receipt, handling and investigation of employee complaints of suspected wrongdoing as well as
complaints from persons outside the BWC. This process and the follow-up on complaints
received are supervised by the Deputy Inspector General dedicated to the BWC who reports
directly to the Inspector General.

Coordination. The Internal Auditor, Ethics Officer and Deputy Inspector General share
information and coordinate activities as appropriate. The Ethics Officer also leads the BWC
Special Investigations Unit," which has regular communication with the onsite Deputy Inspector
General.

Additional Reporting Procedures

Office of the Inspector General

Fiduciary counsel to the Board was requested to review the statutory powers of the office of the
IG and determine whether and to what extent the office of the IG has preempted the Board’s
responsibility with respect to investigations regarding wrongdoing within the BWC. The Ohio
legislature has established an office of deputy IG which is given specific investigative powers by
statute with respect to allegations of wrongdoing at the BWC. In that connection, counsel also
advised that the duties of the Board are to cooperate with the deputy IG with respect to any such
investigation. Counsel further noted that Ohio law is silent with respect to the specific
responsibility of the BWC Board to establish, maintain and oversee a proactive investigative
program, independent of the Administrator or the deputy IG, targeted to internal wrongdoing.

Accordingly, in keeping with the Board’s oversight responsibilities, the Board Chair shall
periodically contact the IG to invite sharing of information regarding 1G investigations relative to
the BWC. It was acknowledged in this connection that, in some cases, the IG may not be able to
share information due to the confidentiality and other constraints imposed by statute on the IG’s
office.

Audit Committee

The Audit Committee Charter provides that the Audit Committee “Will serve as the primary
liaison for the BWC Board and provide a forum for handling of matters related to audits,
examinations, investigations or inquiries of the Auditor of State and other appropriate State or
Federal Agencies.” (Charter at Item 4.) Accordingly, the Audit Committee is the arm of the
Board that has the formal responsibility of interacting, on behalf of the Board, with the Auditor
of State and other agencies or within the Ohio and federal governmental systems.

In the event there is an internal BWC investigation which is not referred to the deputy IG, and
the Administrator has determined that there is no need for confidentiality with respect to such
matter, the Audit Committee may be informed of such matter at a regular meeting. If there is a
need for confidentiality, as determined by the Administrator, in consultation with the Board
Chair, the Audit Chair shall be informed of such matter, and the Audit Chair shall determine
whether and when it would be appropriate to inform others on the Board. The policy underlying
this procedure is that, in any such event, either the Board or the Board Chair and Audit Chair will
know what is occurring.
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Procedures for Notification of Employee Wrongdoing and/or Suspected lllegal Activity

The Governor's office has distributed a memorandum dated October 11, 2007, regarding
procedures for all state agencies with respect to notification of employee wrongdoing and/or
suspected illegal activity, and that the BWC has incorporated the procedures set forth therein
within the BWC’s internal procedures.

Whistleblowing

Ohio Revised Code Section 124.341 provides for the procedures and responsibilities of all state
agency employees with respect to the reporting of wrongdoing, as well as the responsibilities of
supervisory personnel within state agencies with respect to whistleblowing occurrences,
including referral of the report to the appropriate authority and the protection of the
whistleblower.

" Stone v. Ritter, 911 A.2d 362 (Del. 2006), citing In Re Caremark Int’l Inc. Derivative Litigation., 698 A.2d 959,
971 (Del. Ch. 1996)

" ORC Section 121.45 (A)

" ORC Section 121.42

"Y' ORC Section 121.52

" ORC Sections 121.42 (1) and (J)

"' ORC Section 121.131
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Board of Directors
Schedule of Mandatory Reports

Responsible

Board Report Staff Member Committee/ Month Final Delivery Date Submit To
1 Education Program Approval D. Berno Governance/ July WCC
Annual Actuarial Report standing legislative committees with primary
2 by Deloitte J. Pedrick Actuarial/Sept 9/1/2010 (per HB 100) responsibility for WC legis., WCC
includes
At least once yearly actuarial audits of Covered in
all funds arranged by Administrator J. Pedrick Audit/ongoing Deloitte Reports Audit Committee and (at cost) to the public
Comprehensive Report of BWC Audit/ September  |Oct/Nov pending release by
3 Operations T. Valentino (audited) the State Auditor Gov, Sen. Pres, Speaker and WCC
includes
Annual Report on the performance & Investment/August |Oct/Nov pending release by
value of each investment class T. Valentino (pre-audit) the State Auditor Gov, 4 legislative caucus leaders
Administrator's Annual Report of BWC
& IC operations, info from preceding Oct/Nov pending release by
year T. Valentino Audit/October the State Auditor Governor and for public view
Directed by Administrator, Supt of
Safety & Hygiene's annual report on
purpose & amount of expenditures, Oct/Nov pending release by
research results and investigations. T. Kielmeyer Audit/September the State Auditor Governor

The Comprehensive Annual Report w

ill be submitted to the Gov, legislative leaders, standing committees for WC legislation, WCC, & LSC, & public

LSC, standing legislative committees with

4 Actuarial Analysis of Legislation |J. Pedrick Actuarial/ongoing 60 days after introduction primary responsibility for WC legis., WCC
Review of Actuarial Assumptions At least once by Nov. 1, Standing legislative committees with primary
5 used in Annual Actuarial Audit J. Pedrick Actuarial/October  [2012, every 5 years after responsibility for WC legis., WCC

Fiduciary Performance Audit of BWC
6 Investment Program

Chief Auditor

Audit/Investment

At least once every 10 years

Auditor of State

PLC 7.23.08
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TO:
FROM:

DATE:
SUBJECT:

B e

TED STRICKLAND

GCOVERMNOR
STATE OF OHIO

Department / Agency Directors and Chief Legal Counsels

Kent Markus

Chief Legal Counsel

October 11, 2007

Procedures for Notification of Employee Wrongdoing and/or Suspected lIllegal
Activity

The purpose of this Memorandum is to set forth the procedures to be followed when
illegal activity and/or wrongdoing by any state employee or official is suspected. This policy
sets forth the procedures for processing such matters and provides for the careful, expeditious
handling of all allegations and claims made against state employees. The procedure does not
affect the rights and obligations set forth in any Collective Bargaining Agreement and/or any
Statutory Notification Requirements. Any questions concerning the application of the
procedures described below to a particular situation should be directed to:

Jose A. Torres
Deputy Legal Counsel
Office of the Governor
77 South High Street, 30" Floor
Columbus, OH 43215
614.644.0095
Jose.Torres@governor.ohio.gov

Definitions:

“Department” as used in this Memorandum shall include all agencies, offices,
boards, commissions and similar entities directly responsible to the Governor,
and/or whose members are appointed by the Governor.

“Director” as used in this Memorandum shall include all directors or other heads
of any department and their designees.

10/11/07
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“Illegal Activity” as used in this Memorandum includes fraud, theft, assault and
other violations of local, state and/or federal law, including violations of state
ethics laws, committed or in the process of being committed, by a state employee
on any property owned or leased by the state or during the course of executing
official duties.

“Wrongdoing” as used in this Memorandum includes a serious act or omission,
committed by a state employee on any property owned or leased by the state or
during the course of executing official duties. Wrongdoing is conduct that is not
in accordance with standards of proper governmental conduct and which tends to
subvert the process of government, including, but not limited, to gross violations
of departmental or agency policies and procedures, executive orders, and acts of
mismanagement, serious abuses of time, and other serious misconduct. For
purposes of this reporting procedure, wrongdoing does not include illegal or
suspected illegal activity. Likewise, wrongdoing does not include activity that is
most appropriately handled through the department’s human resources personnel.

“Chief Legal Counsel” as used in this Memorandum includes the Chief Legal
Counsel at each of the departments and their designees.

“Director of Public Safety” as used in this Memorandum includes his/her
designee.

Emergency Procedure:

Whenever it appears that any alleged illegal activity was committed, or is in the
process of being committed, and an immediate law enforcement response is
necessary to protect life, physical safety, property and/or preserve evidence, the
State Highway Patrol’s Office of Investigative Services should be the first police
agency to be notified. No employee will be disciplined if the call is made to 911
instead of the Highway Patrol number. However, a faster response will be
received in many cases by calling the State Highway Patrol first.

In central Ohio, the State Highway Patrol should be called at (614) 752-0234
during normal business hours. After hours, call (614) 466-2660. In other areas of
the state, reports should be directed to the local State Highway Patrol post.
Attached is the list of local State Highway Patrol posts addresses and telephone
numbers. A trooper will be dispatched to start an investigation. An Illegal Activity
written notice, as outlined in section 111, shall also be prepared and submitted.

If an emergency procedure is not necessary, the procedure outlined in Section 11
should be used instead.

10/11/07
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Illegal Activity Procedure:

. Any state employee that becomes aware of suspected non-emergency illegal

activity shall immediately notify the Director or the Chief Legal Counsel of the
department for which the reporting employee works.

. Although the departments and agencies are reminded of their duty to comply with

the whistleblower statutes Ohio R.C. § 124.341 and Ohio R.C. 84113.52,
employees who report conduct that they believe is illegal or unethical should have
a reasonable factual basis for believing that improper activities have occurred, and
should provide as much specific information as possible to allow for proper
assessment of the nature, extent, and urgency of the incident.

. When a Director or Chief Legal Counsel of a department is notified or becomes

aware of suspected or alleged illegal activity by any employee, the Director or the
Chief Legal Counsel of the department shall notify the Chief Legal Counsel to the
Governor and the Director of the Ohio Department of Public Safety as soon as
possible in writing. To the extent possible, said written notice shall include:

a. Activity believed to be illegal

b. What action/investigation, if any, has been taken by the department

c. Where the activity occurred

d. Name of the person to be investigated

e. Time frame in which the activity is believed to have occurred

f. How and when the agency learned of the activity

g. Agency contact person

Attached is an example of the suggested format for this notification

Upon the receipt of a written notice of suspected illegal activity, the Director of

the Ohio Department of Public Safety and the Chief Legal Counsel to the

Governor will confer to determine how to proceed with the investigation. The
Director of the Ohio Department of Public Safety and the Chief Legal Counsel to
the Governor will involve the Inspector General, the State Highway Patrol, the
Ethics Commission, the State Auditor and/or any other law enforcement authority
deemed appropriate. The Director of the Ohio Department of Public Safety or the

10/11/07
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Chief Legal Counsel to the Governor will notify the reporting department of this
action.

Because a criminal investigation may be necessary, the department in question
should not conduct an internal investigation unless and until specifically directed
to do so by the Chief Legal Counsel to the Governor or the Director of the Ohio
Department of Public Safety. Administrative inquiries must give way to criminal
investigations and no one suspected of illegal activity should be approached,
disciplined or placed on administrative leave without clearance from the office of
the Chief Legal Counsel to the Governor or the Director of the Ohio Department
of Public Safety.

Serious Wrongdoing Procedure:

1. Whenever any state employee becomes aware of wrongdoing by any state
employee, that employee shall immediately notify the Director or the Chief
Legal Counsel of the department for which the reporting employee works.
The notification may be either oral or written.

2. When a Director or Chief Legal Counsel of a department becomes aware of
suspected wrongdoing by any employee, the Office of the Inspector General
should be contacted directly, as soon as possible. To the extent possible, said
written notice shall include:

a. Alleged Wrongdoing

b. What action/investigation, if any, has been taken by the department
C. Where the activity occurred

d. Name of the person to be investigated

e. Time frame in which the activity is believed to have occurred

f. How and when the agency learned of the activity

g. Agency contact person

Attached is an example of the suggested format for this notification

3. If appropriate, the Inspector General will then initiate an investigation or will
involve The State Highway Patrol, the Ethics Commission, the State Auditor
and/or any other law enforcement authority deemed appropriate.

10/11/07
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VI.

VII.

4. A copy of the written notification shall be sent to the Chief Legal Counsel to

the Governor and the Director of the Ohio Department of Public Safety.

Additional Procedures:

1.

Any reporting employee may also contact the Inspector General and file a
written complaint or file a complaint using the Inspector General’s
anonymous hotline at (800) 686-1525 in the case of wrongdoing or non-
emergency illegal activity.

If the Governor or any member of his immediate staff, a Department Director
and/or Chief Legal Counsel, is suspected of illegal activity or wrongdoing, the
Inspector General should be contacted directly. The Inspector General will
then initiate the appropriate investigation.

The normal procedure for notification to the Chief Legal Counsel to the
Governor or the Director of the Ohio Department of Public Safety is
suspended in the cases covered by Section V.2.

Designations

1.

Kent Markus has designated Deputy Legal Counsel, Jose A. Torres, to receive
all communications on his be behalf with respect to this memorandum.

Any Director or Chief Legal Counsel who delegates responsibilities under this
Memorandum to a designee, should inform the Director of Public Safety and
Jose A. Torres.

Record Keeping:

1.

2.

The reporting department shall keep a record of the cases reported by the
department. To the extent possible, this record should include an updated
status of the investigation. The investigating entity shall notify the Director of
Public Safety, the Chief Legal Counsel to the Governor and the reporting
department when the illegal activity investigation is completed.

All records pertaining to an active investigation are confidential law
enforcement investigatory records pursuant to R.C. § 149.43 (A)(1)(h).

10/11/07
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To:

From:
Date:

Subject:

CONFIDENTIAL MEMORANDUM
Henry Guzman, Director
Ohio Department of Public Safety

Jose A. Torres, Deputy Legal Counsel to the Governor
Office of the Governor

(Director or Chief Legal Counsel)

Notification of Employee Suspected Illegal
Activity (Department Case Number, if any)

Activity believed to be illegal: [be specific]

What action/investigation, if any, has been taken by the agency:
Where the activity occurred:

Name of the person to be investigated:

Time frame in which the activity is believed to have occurred:
How and when the agency learned of the activity:

Agency contact person:

10/11/07
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CONFIDENTIAL MEMORANDUM

To: Thomas P. Charles, C.I.G. -- Inspector General
Office of the Inspector General

CC: Henry Guzman, Director
Ohio Department of Public Safety

Jose A. Torres, Deputy Legal Counsel to the Governor
Office of the Governor

From: (Director or Chief Legal Counsel)

Date:

Subject: Notification of Employee Suspected Wrongdoing (Department Case Number, if
any)

1. Activity believed to be wrongdoing: [be specific]

2. What action/investigation, if any, has been taken by the agency:
3. Where the activity occurred:

4. Name of the person to be investigated:

5. Time frame in which the activity is believed to have occurred:
6. How and when the agency learned of the activity:

7. Agency contact person:

10/11/07
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